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ABSTRACT

SETTING THE RECORD STRAIGHT: INTEREST GROUP INFLUENCE ON CLIMATE

POLICY AT THE ENVIRONMENTAL PROTECTION AGENCY

It is clear that interest groups are involved in the rulemaking process at the
Environmental Protection Agency (EPA), but it has been difficult to determine whether certain
groups are more influential on outcomes. This debate persists because the literature illustrates
that groups can be influential at discrete stages in the process, but the field rarely analyzes the
entire rulemaking process. This uncertainty has spurred controversy regarding the EPA’s recent
climate change regulations. Therefore, this dissertation conducted three case studies of recent
climate change regulations and addessisree questions. First, what, if any, strategies did
interest groups use to influence the content of these climate change rules? Second, did these
strategies translate into influence? Third, what can these climate change case studies tell us about
the role of interest groups in other controversial rules at the EPA, and across the bureaucracy
more broadly? Ultimately, | argue that interest group influence was generally balanced across
each of the three case studies. These findings then serve as the basis to develop my Regulatory
Spheres of Influence Framework. The framework illustrates that given the nature of EPA
rulemakings, it is very difficult for one side either business or environmental to dominate the
process in highly controversial rules. It is possible that these conclusions track to other
controversial rules across the bureaucracy and | note that my framework could be applied in

other contexts to test this assertion.
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Chapter One

Introduction: Climate Policy, the EPA and Interest Group Influence

When President Obama took office in January 2009, he ushered in a new unified
government under the Democratic Party (Weisman & Meckler, 2008). Prospects for the passage
of climate change legislation in the fICongress seemed bright, which were buoyed by the
House of Representatives passage of the American Clean Energy Security Act (ACES) in the
summer of 2009 (Broder, 2009a). Facing an uncertain future in the Senate, the Obama
administration threatened regulatory action to pressure the Senate to pass ACES (Broder, 2009b;
Tally, 2009).

Lending credibility to this threat, the Environmental Protection Agency (EPA) finalized
its Greenhouse Gas Endangerment Finding in 2009. This regulation confirmed that carbon
dioxide, and five other greenhouse gases (GHGSs) including methane, nitrous oxide,
hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride were air pollutants that harmed
the public health and welfare under the Clean Air Act (EPA, 2009b). This finding did not by
itself impose regulatory requirements upon industry, but it was a prerequisite for the EPA to
regulate GHGs from motor vehicles and point sources, such as large manufacturing facilities and
power plants (EPA, 2015a).

It was not clear at the time that the Obama administration and the EPA would pursue
further regulatory action, as the notion that the Senate might pass ACES or some other climate
change legislation was not farfetched. Democrats had a filibuster proof 60 seat majority after
Senator Arlen Specter (PA) switched parties (Montopoli, 2009) and Democrat Al Franken won

the contested Senate race in Minnesota (Bloomberg, 2009). But, by the summer of 2010, Senate



Democrats announced they would not vote on a climate change bill largely because they did not
believe they had the votes to pass it (Hulse & Herszenhorn, 2010). Democrats then lost a net 63
seats in the House and 6 in the Senate during the 2010 midterm elections (The New York Times,
2010a; 2010b). These losses in the House ushered in a new Republican majority that effectively
ended the possibility for congressional action on climate policy (Vig & Kraft, 2013).

Given this political reality, the Obama administration turned to the EPA to carry out its
climate agenda. In 2010, when it became clear Congress would not act on climate, the EPA
finalized threeGHG rules including the Mandatory Reporting of Greenhouse Gases Rule
(Reporting Rule), the first update to the Corporate Average Fuel Economy Standards (2010
CAFE Standards Rule), and the Greenhouse Gas Tailoring Rule (Tailoring Rule). In 2012, the
EPA published the New Source Performance Standards for the Oil and Gas Sector (Oil and Gas
Rule) and a second update to the CAFE Standards (2012 CAFE Standards Rule). Collectively
these rulemakings addressed carbon emissions from the transportation and industrial sectors
which are the second and third largest contributors of carbon emissions across the economy
(EPA, 20164a). In addition, the regulation of the oil and gas sector specifically addressed the
largest contributor of a particularly potent GHG, methane (EPA, 2016a).

The publication of these rules was met with a wave of criticism from congressional
Republicans who argued that the EPA was too beholden to environmental interest groups during
the drafting of these rules, resulting in regulation that was unduly burdensome on businesses
(U.S. House of Representatives Committee on Oversight and Government Reform, 2012;
Davenport, 2014; Chemnick, 2014). The concern that certain interest groups unduly influence
EPA regulation is not unigue to climate change. In fact, the same allegations were made against

the George W. Bush administration. At that time, the EPA was often criticized by



environmentalists for listening too closely to business interests (Klyza & Sousa, 2013). With the
Trump administration entering office with a pro-business bent (Davenport, 2017), questions
about the role of business interests in shaping outcomes is likely to appear again. This
controversy has persisted because the literature has not clarified the scope of interest group
influence on regulatory outcomes at the EPA and in particular for controversial rules such as
these climate change regulations.

Therefore, this dissertation addresthree questions. First, what, if any, strategies did
interest groups use to influence the content of these climate change rules? Second, did these
strategies translate into influer®cehird, what can these climate change case studies tell us about
the role of interest groups in other controversial rules at the EPA, and across the bureaucracy
more broadly? The answers to these questions help to inform the Regulatory Spheres of
Influence Framework | develop to explain interest group influence across the entire rulemaking
process. | then use this framework to clarify whether certain groups are likely to
disproportionately influence EPA actions going forward, particularly as the Trump

administration begins.

The EPA Rulemaking Process and I nterest Group Presence

The general concern that some interest groups might improperly influence EPA
regulations stems from the fact that interest groups are heavily involved in the rulemaking
process. Some of this access is authorized by the Administrative Procedure Act of 1946 (APA),
which requires agencies to publish a notice of a proposed rulemaking, provide a public comment
period, and respond to those comments (5 U.S.C. 8553).

Outside of these requirements, the APA largely grants agencies the authority to structure

their own rulemaking procedures. Subsequently, the EPA has devised its own process that



unfolds over three basic stages the pre-proposal, notice and comment, and rule finalization
(Wagner, Barnes, & Peters, 20Rinfret, 20113" The EPA includes significant interest group
input outside of the required notice and comment period (Kamieniecki, 2006; Wagner, et al.,
2010; Rinfret, 2011a; Rinfret & Furlong, 2012). Thus, | briefly discuss the EPA process and the

key access points for interest groups by stage as summarized in Figure 1.

Figure 1. Stages of the EPA Rulemaking Process and Key Interest Group Access Points

Stage 1, or the pre-proposal stage, encompasses both the agenda setting process as well as
the drafting of the proposed rule (Kerwin and Furlong 2011). Though the EPA has some
discretion to determine which rules to produce, the agency cannot regulate whatever it wishes.
The agency must first demonstrate that it has statutory authority to act. In the air quality arena,
this authority is often derived from the Clean Air Act, which is the case with climate change

policy. The EPA has many regulatory requirements under the Clean Air Act and lacks sufficient

It is important to note that the leading rulemaking scholars Kerwin andngui@011) document eleven stages in
the rulemaking process. They concede that the rulemaking pramssaat always follow this sequential process
and rather “some stages may be undertaken simultaneously, others reverseadder...and not all apply in all cases”
(pg. 85). As a result, others typically condense them into three stagesnBeg R011c and th&nified Agenda
which uses a similar schematic to that used here to differentiate betweenciudmg the pre-rule, proposed rule,
and final rule stage. Selettp://www.reginfo.gov/public/jsp/Utilities/faq.jsp
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resources to carry out all of its legislative mandates (Rinfret & Furlong, 2011). Thus, for a
rulemaking to reach the EPA agenda it must compete with other possible rules. Many rules reach
the agenda of the agency via court orders that require the agency to complete the rule in a
specified time (Golden 2003

Even if the EPA receives a court order to commence a rulemaking, this does not assure
the agency will begin the process immediately. Rather, agencies still have some ability to
prioritize which rulemakings they carry out both those that are court ordered and those the
agency decides to produce (Acs, 2015). This is true at the EPA, where politically appointed
administrators hadiscretion to determine which rules should be completed including court
ordered rules (Furlong, 1995). EPA administrators prioritize rules based upon environmental
significance, impact on the economy, level of external interest, significance of policy or
scientific issue, complexity, and effect on other agency programs (EPA, 2016b). Those rules that
are ultimately selecte@f completion are published in the EPA’s annual regulatory plan that
documents the priority rules that the agency reasonably expects to complete that year (EPA,
n.d.).

In the event a rule reaches the agenda and is published in the regulatory plan, the EPA
issues a commencement approval and assigns an office to conduct the rulemaking (McGarity,
1991). That office then charters a workgroup to compile all the technical and scientific data
required to produce a rule. These workgroups can conduct shuttle diplomacy or reg negq lite at
this stage (Lubbers, 2008; Rinfret, 2013 8huttle diplomacy refers to agency rule writer efforts
to informally reach out to stakeholder groups via personal conversations, emails, and/or meetings

to discuss the contents of a proposed rule and request input. The goal of this stakeholder process

2| use the terms shuttle diplomacy and reg neg lite synonymouslyetsif#008) describes reg neg lite as the
agency efforts to encourage informal stakeholder participation in rulegnpidcesses.



is to find consensus regarding the contents of a proposed rule and to tap the technical expertise of
stakeholders (Lubbers, 2008; Rinfret, 2011a).

Though the extent of stakeholder engagement is dependent upon the context (level of
external interest and impact) of a given rule, the agency will discuss proposed rules with at least
some stakeholders at this time (Wagner et al., 2010). More rarely, the agency may publish an
Advanced Notice of Proposed Rulemaking (ANPRM) inFkderal Register and include a
formal public comment period during the pre-proposal process to solicit more formal stakeholder
participation. The agency can then use that information to help them produce a proposed
rulemaking, or they can decide not to act (Kerwin & Furlong, 2011).

If a rule is considered economically significant (impact of $100 million or more) the
agency must also produce a draft regulatory impact statement that documents the costs and
benefits of the rule (Kerwin & Furlong, 2011). Once the EPA completes the impact statement
and the proposed rule, the documents are submitted for internal political appointee review
(McGarity, 1991). If political appointees sign off and the rule is economically significant, it is
sent to the Office of Information and Regulatory Affairs (OIRA) within the Office of
Management and Budget (OMBPIRA is supposed to review rules within 90 days, but EPA
rulemakings are more commonly delayed thdrmtgencies’ rules (Kerwin & Furlong, 2011},

If OIRA approves the rule, the agency can submit the rule for the final interagency review
process (also managed by OIRA) where other federal agencies with interest in an EPA rule can
comment on the proposal.

Upon completion of interagency review, the Notice and Comment stage begins when the

agency publishes a Notice of Proposed Rulemaking (NPRM) iRetieral Register. This

% OIRA can also review rules that do not meet this $100 million dollasttiaid if they choose to do so.
“ Balla, Deets, and Maltzman (2011) argue that this delay may be in padtif of the fact that stakeholders can
request meetings with OMB to state their case about the rule at this stagprioctss.



publication opens the 30-90 day public comment period. The agency typically holds public
hearings in association with a rulemaking during this time. Submitting public comments on the
rule is the most frequent strategy by interest groups to influence the outcome of the proposed rule
at this stage in the process (Kerwin & Furlong, 2011) After the public comment period closes,

the agency reviews and responds to the comments. The agency then makes revisions to the rule
based upon the comments and finalizes a Response to Comment (RTC) document that tracks all
the rule changes made in response to commeh@mse the agency completes this process, the

rule is submitted for final review to OIRA.

If OIRA approves the rule, Stage 3 begins, when the agency publishes the Final Rule in
theFederal Register. After this publication, stakeholders can, and do, file petitions for
reconsideration with the agency. The agency may deny the petitions, or change the rule. If
denied, stakeholders can file formal lawsuits and the agency then must address those concerns. If
the rule survives litigation, it has the effect of law (Kerwin & Furlong, 2011).

It is clear that interest groups have significant access to the EPA rulemaking process, but
the question remains: are some groups more influential than others in shaping rule content?
Those scholars that have looked at this question offer conflicting views on the subject. Rinfret
(2011a) concluded that interest group influence is balanced at the EPA, while others (Golden,
1998; Wagner et al., 2010) argued that business groups are most influential. Though
disconcerting, these varying conclusions may be a function of the research approach taken by
each researcher. In general, most of the literature evaluates a particular stage of the rulemaking
process to evaluate stakeholder influence: Rinfret (9Q0btased on the pre-proposal stage,

while Golden (1998) evaluated the notice and comment stage. This approach may be leading to

® The EPA also responds to the comments that did not persuade the tagmagg changes to the rule in this
document.



the differing conclusions and this has not gone unnoticed by researchers who have cancluded
more complete analysis of stakeholder influence requires tracking interest group activities across
the rulemaking process (Kamieniecki, 2006; West, 2009; Rinfret, 2011a; 2011b; Yackee, 2012).

In line with this sentiment, Wagner et al. (2010) evaluated interest group influence over
the complete course of the EPA rulemaking process. In the 90 rules they analyzed business
groups dominated the process from start to finish in termartitipation. They also illustrated
that business groups were most influential during the notice and comment stage. Based upon
these findings, they reasoned that the preponderance of evidence suggests regulated interests are
most influential across the process. Though Wagner et al. (2010) offer some interesting findings,
there are two key cautions against accepting these conclusions for all EPA rules. First, the
literature illustrates that participation, or access, is not sufficient to explain influence (Furlong,
2007; Rinfret & Furlong, 2011). Wagner et al. (2010) did not conduct interviews with interest
group participants particularly during the pre-proposal process, which limits their ability to draw
conclusions on influence (Rinfret, 2011c). Second, this study is focused on more typical, less
controversial rules at the EPA. The rules Wagner et al. (2010) studied received, on average, 39
comments which is far lower than the controversial climate rules under review in this study.
Shapiro (2013) has illustrated that Wagner ét §2010) conclusions, though valuable for
explaining uncontroversial rulemaking processes, may not carry over to controversial rules that
have significant economic impact and many public comments. Shapiro (2013) demonstrated that
the impact of interest groups may differcontroversial rules, and these rules warrant their own
analysis.

Therefore, this dissertation addresses concerns regarding the role of interest groups on

climate policy, while also generating a Regulatory Spheres of Influence Framework for



evaluating the role of interest groups in controversial rulengakihthe EPA. This serves two
goals, one to clarify the scope of interest group activity within the climate change space, while
developing a framework that can be applied to understand the magnitude of interest group
influence in other controversial rules at the EPA and potentially across the bureaucracy.

To serve these purposes, | conduct three case studies of climate change rulemakings: the
Tailoring Rule, the Oil and Gas Rule, and the 2012 CAFE Standards Rule. For each case | relied
upon both primary data derived from personal interviews with interest groups and agency
personnel and archival documents associated with each rulemaking. | then use this data to
generate my conclusions regarding both the role of interest groups in these climate change

regulations and the scope of their collective and individual influence.

Chapter Plan

To address questions of interest group influence on controversial rules this dissertation
unfolds in the following stages. Chapter 2 lays out the interest group literature as it relates to
policymaking and rulemaking in particular. This chapter illustrates that the field has focused on
evaluations of interest group activities during discrete stages in the rulemaking process. This
research reveals that depending on the stage of the process interest groups will use different
strategies to influence the agency. The conclusions of this body of research serve as the
foundation to build a framework of interest group influence that addresses the entire rulemaking
process. Finally, this chapter ends by clarifying the important gap in the literature as it relates to
interest group strategies and influence in controversial rulemakings. Filling this gap in our
understanding of interest group influence is important for clarifying the role of interest groups in
these climate change rulemakings and potentially other controversial rules across the

bureaucracy.



Because interest groups use varying strategies to influence the agency, researchers have
used varying methodologies to analyze influence. Chapter 3 outlines my case study-based
approach that employs semi-structured interviews, and archival document analysis to explain the
role and influence of interest groups across the rulemaking process. This chapter also clarifies
the controversial nature of these climate change rulemakings in relation to more “normal” EPA
rulemaking processes. | end this chapter by documenting my data analysis processes for ease of
replication.

Chapter 4 begins by tracking the history of each of the climate change rules from start to
finish. From this foundation, the chapter focuses on the strategies interest groups employed to
influence the EPA during the pre-proposal stage of the process. This chapter illustrates the
importance of analyzing interest group activities during agenda setting along with their efforts to
shape the language of the draft rule. Simply put, in the Oil and Gas Rule environmentalists set
the agenda for the rule and then shaped its outcome during informal interactions with agency
personnel. In the other two cases, environmental interests and business interests influence was
more balanced in part because both sides use technical arguments related to the expertise frame
to influence the agency. Thus, it would appear that influence may be balanced by tgigad
towards environmentalists at this stage in the process.

Chapter 5 then evaluates the strategies of interest groups within the notice and comment
stage of the process. At this stage it is both evident that business interests participated more than
environmental interests and they received more rule changes as a result of their participation.
This influence is manifested through the submittal of public comments, and in each of the cases
the EPA made changes to the rule in response to certaip’'s comments. Though business

interests are the most influential at this stage in the process, this chapter goes further to analyze
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why some interests were granted rule changes as compared to others. | find that those groups that
offer more recommendations, regardless of group type, are more likely to receive a rule change
than other groups. Therefore, analyses of interest group activities during the notice and comment
stage should include an analysis of the specific content of an interest group’s comment to clarify

whether they are likely to influence the EPA.

Chapter 6 compares my findings from the pre-proposal and notice and comment stages to
determine if some groups were more influential on outcomes. Overall, | assert that interest
groups are more influential earlier in the process than later. This is not to suggest, however, that
participation at later stages in the process is not useful. All of the cases illustrate that interest
groups can exert influence throughout the stages of the process, but the scope of this influence is
likely to decrease as the stages of the process unfold.

This conclusion serves as the basis to generate my concentric circles concept for
explaining interest group influence on controversial rules. This structure reflects my argument
that interest groups are more likely to influence a rule’s content earlier in the process than later.
Though interest groups can influence agency actions throughout the process, they do not operate
in a vacuum. Rather, other factors such as the EPA rulemaking process, presidential priorities,
and the courts can also impact interest group presence and influence. Thus, | incorporate these
factors intomy broader Regulatory Spheres of Influence Framework to illustrate the scope and
impact of interest group influence. | argue that this framework should be applied in other
contexts to offer a more complete assessment of stakeholder inflnexwrgroversial
rulemakings at the EPA and the bureaucracy in general.

Finally, I conclude that interest group influence was generally balanced across these three

rulemaking processes. These conclusions are consistent with the broader interest group literature
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from the elite pluralist perspective suggesting that a wide variety of interest groups influence
policy outcomes. My resulting framework of influence illustrates why these conclusions may be
supported in other controversial rules at the EPA as well. This is because an interest group must
win at each stage in the regulatory process to control the outcome of a rulemaking. This is
challenging given the more inclusive rulemaking process the EPA employs along with the role of
external players such as the president and the courts. It is also possible that these conclusions
track to other controversial rules across the bureaucracy and | note that my framework could be
applied in other contexts to test this assertion.

Given that all three of these rules were carried out under the Obama administration the
guestion is will these conclusions hold up during the Trump administration. Certainly President
Trump has a different perspective on environmental policy than that of Obama and will attempt
to steer policy in a different direction. Nevertheless, the same constraints will be placed on the
Trump administration EPA as was the case for Obama. Environmental groups and the courts can
influence EPA activity just as much, if not more than, the president. As a result, Trump may

struggle to carry out his deregulatory agenda at the EPA.
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Chapter Two

Examining Interest Group Influence within Rulemaking

The critical question at the heart of this dissertation: are some groups more influential
than others in shaping policy, is not unique to research on the EPA, environmental policy, or
regulatory policy more generally. Rather, scholars have suggested evaluating the role of interest
groups is critical to having a more complete understanding of all policymaking in the United
States (Baumgartner et al., 2011; Kerwin, Furlong, and West, 2011; Rinfret & Furlong, 2012;
Gilens & Page, 20)5Many have evaluated the role of interest groups in the congressional
context and this researchginformed our understanding of how interest groups participate and
interact within the regulatory context. To situate this dissertation within that broader literature,
this chapter begins with a brief discussion of the interest group literature as it relates to American
policymaking broadly. It then focuses on the debate regarding the role of interest groups in

rulemaking.

Examining the Role and | nfluence of Interest Groups in the United States

The emphasis on the role of interest groups in United States policymaking is derived
from both the observation that interest groups participate in the process and the conclusions of
political scientists that policymaking in the United States is best described via group theory
(Bosso, 1987). The fieldgees that policy outcomes are largely a function of the interactions
between interest groups and the institutions of government, but disagree on the extent that certain
interests disproportionately impact results.

This disagreement is reflected in debates regarding the validity of the pluralist

perspective on interest group influence on United States policymaking. The foundation of the
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pluralist perspective isladison’s (1787) conclusion that interest groups would proliferate in the
United States and no one set of interest groups would dominate policymaking. The idea was that
over time the public would continue to join groups as new issues arise. Academics such as
Truman (1951) built upon this conclusion and argued that interest groups have proliferated and
the power to make policy decisions is widely dispersed. Thus, a variety of groups must work
together to generate enough support for policy change and these activities result in policy
compromises that are more likely to generate policy outcomes in line with the public interest. As
a result, this perspective argues that certain interest groups are unlikely to disproportionately
influence outcomes.

Not all agreed with this perspective, some have argued that certain interest groups do
dominate policy making. First, Bachrach and Baratz (1960) argued that certain groups can
control the agenda and this can then influence policy outcomes. Thus, the pluralist perspective
may hold true during open policy debates, but may not carry over to these agenda setting
activities. Schattschneider (1960) went further and argued that most of the public does not join
interest groups and the small fraction that do are disproportionately wealthy. As a result, the
expectation that interest group competition would encompass all Americans was invalid, calling
into question the notion that policy compromises would result in policy that was in the public
interest.

Given these critiques of the pluralist perspective, Dahl (1960) devised the elite pluralist
perspective. Dahl (1960) concluded that there are indeed a smaller set of elite interest groups that
have the power to influence policy. However, there is no uniform set of elite interests driving
policy, and coalitions of less affluent interests can and do achieve policy outcomes in their favor.

For this perspective then, economic interests may be the most frequent players, but the winning
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coalition within any given policy area is likely to be different as a result of bargaining. Thus,
evaluating which interest groups influence the outcome requires an evaluation of the
competition, bargaining, and coalition building between groups.

With the significant proliferation ahterest groups in the 1970’s, researchers’ conception
of the role of interest groups in policymaking has continued to evolve. Scholars have concluded
that a wider variety of groups participate in policymaking than was the case previously, but the
wealthy are still disproportionately represented (Baumgarter and Jones, 1993; Baumgartner et al.
2009; Gilens & Page, 2015). In terms of policy outcomes, in some cases the elite pluralist
perspective may be true, while in others more limited, typically econamiests’ priorities
may carry the day (Baumgartner et al. 2009; Gilens & Page, 2015). These research findings
suggest that evaluating the role of interest groups in policymaking requires an analysis of the

policy area, the venue, and the activities of the groups that participate throughout the process.

The Role and Influence of Interest Groups in Rulemaking

All of the aforementioned literature focuses on the role of interest groups in
congressional policymaking. More recent work has applied these theoretical concepts to the
rulemaking process as a means to gauge interest group impact (Golden, 1998; Baumgartner and
Leech, 2001; Eisner et al., 2006; Kerwin et al., 20iher seminal work, Golden (1998)
examined the role of interest groups in rulemaking by applying concepts related to the
aforementioned interest group perspectives. She concluded that business interests are the most
likely to participate in rulemaking processes, but public interest groups also participated. In
addition, she did not find a dominant set of interests that always participated across rulemakings.
For example, she found that many groups that participate are also outside of the Washington

D.C. beltway, illustrating that a wide variety of organizations attempt to influence regulatory
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outcomes at this stage (Golden 1998). These findings are in line with the broader congressional
literature and subsequent rulemaking scholarship has generally confirmed these findings
(Kamieniecki, 2006; Yackee and Yackee, 2006; Wagner et al. 2010).

Golden (1998) went further in her analysis and noted that business interests received the
most rule changes. Despite this conclusion, Golden asserted that these had minimal impacts on
the outcome in each case, and thus overall interest groups are largely not influential on
outcomes. This is not in line with congressional arguments, and subsequent work on the
rulemaking process also discredits this assertion. For example, a recent survey of interest groups
showed that over 80% of respondéefdsnsidered themselves able to influence rulemaking on a
regular bas” (pg. 213). The field has also empirically corroborated these claims (Kamieniecki,
2006; Yackee & Yackee, 2006; West, 2009; Kerwin et al., 2011; Rinfret, 2011a; 2011b; 2011c
Rinfret & Furlong, 2012). These conclusions in support of interest group influence are also
consistent with the broader literature (Baumgartner et al., 2009; Gilens and Page, 2015). As such,
the literature has moved on to the question of which interest groups are influential on outcomes
and at what stage in the process.

To both understand the strategies interest groups employ during the rulemaking process,
and more importantly gauge which might be most influential, Kerwin and Furlong (2011) have
surveyedinterest groups directly since the 1990s. Table 1 outlines the most frequently cited
tactics interest groups use to influence federal rules. Those tactics considered most effective by
respondents are designated with an X in Table 1. Overall, coalition formation and informal
contacts during the pre-proposal stage were considered the most effective. Submitting written
comments and grassroots activities were also considered effective, though not as much as the

aforementioned tactics (Kerwin & Furlong, 2011).
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Table 1. Interest Group Tactics Employed to Influence Federal Rulefiaking

Tactic Considered Most Effective (X

Attend Hearings

Forming Coalitions X

Informal contacts with agency after noticg

Informal contacts with agency before not X

Mobilizing grassroots support

Writing Comments

Though this type of interest group survey research is valuable, Leech and Baumgartner
(1998) aptly note that survey data only gets us so far. It explains the tactics that interest groups
employ in administrative policymaking, but tgeestion remains “what are the impacts of
various group lobbying tactics, and in which circumstances are they most useful” (Leech and
Baumgartner, 1998; pg. 12). In other wgnghich of these strategies is more likely to result in
influence over rules, and why?

Scholars have since addressed questions of influence largely by evaluating the role and
activities of interest groups at discrete stages during the rulemaking process (pre-proposal and
notice and comment). These works have often not connected their findings to other stages of the
process, or the broader field, making it difficult to develop a coherent theoretical framework
(Kamieniecki 2006; Yackee & Yackee, 2006; West, 2009; Rinfret, 2011a; 2011b; 2011c; Yackee
2012). Despite this limitation, this literature offers significant insights regarding the role and
impact of interest groups at discrete stages in the process. Therefore, | discuss the conclusions

and methodological approach of these authors by stage of the process. This dissertation then

® This table has been adapted from Kerwin & Furlong (2011).
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builds upon this work to generate a methodology to evaluate influence across the stages of the

process.

Pre-proposal Interest Group Involvement and | nfluence

A host of researchers have evaluated the involvement of interest groups in the pre-
proposal stage and their resulting influence on outcomes (Hoefer & Ferguson, 2007; Naughton et
al., 2009; West, 2009; Kerwin et al., 2011; Rinfret, 2011a; 2011b; 2011c; Yackeg, Riedt2
there is some debate among scholars about which groups are most likely to participate at this
stage. Some argue that a wide array of interest groups are involved (West, 2009; Rinfret, 2011a),
while others assert that business groups are the most frequent participants (Wagner et al. 2010).

Nevertheless, the literature agrees that those interest groups that do participate can
influence outcomes at this stage in the process, primarily through the use of the informal
interaction tactic or strategy (Hoefer & Ferguson, 2007; Rinfret, 2011a). Coglianese (2007)
documented that often information asymmetries exist between stakeholders and bureaucrats,
where the former has information that could be valuttblbe latterasthey write rules. For
instance, interest groups may have information regarding the cost of compliance, emerging
technologies, and market trends that could support agency rulemaking processes. Hoefer and
Ferguson (2007) argued that interest groups offer this information to regulators in exchange for
policy insights. The information that interest groups choose to offer to the agency can then
influence the content of the rule and those groups that have valuable information are likely to
have greater access to agency personnel. Thus, Naughton et al. (2009) and West (2009) asserted
that future work should evaluate interest groups use of the informal interaction strategy because
it is likely through this pathway that interest groups have the most influence over regulatory

outputs.
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Assessing Influence: Frame Analysis

To analyze the effectiveness the informal interactions strategy, researchers have built
upon the foundation of policy scholars who hamgied that interest groups’ strategic issue
definition or framing activities are one means that they can influence policy outcomes. Framing
refers to efforts by interest groups to describe problems and associated policy solutions (Stone,
1989; Rein & Shon, 1993; Rochefort & Cobb, 1994; Entman, 1996; Duffy, 2003; Lewicki, Gray,
and Elliot, 2003; Pralle, 2006; Nie 2008).

The concept of framing was first posited by Goffman (1974), who argued that individuals
structure social communication through the application of frames. Goffman noted that how one
perceives a situation may influence how that individual will react. This seminal work has spurred
further research into both how individuals frame issues and how this unfolds in the policymaking
space. For example, Rein and Shon (1993) argued that framing is the prosekesting,
organizing, interpreting, and making sensa edmplex reality” (p. 146). In regards to
policymaking these authors reasonled different frames provide a “perspective from which an
amorphous, ill-defined, problematic situation can be made s€nasé acted upon” (p. 146).

However, there is not just one possible frame for a given policy issue, and Entman (1996)
illustratedthat individuals will use a certain frame “to select and highlight some features of

reality and obscure others in a way that tells a consistent story about problems, their cause, moral
implications, and remedies” (p. 77-8).” Moreover, the frames that individuals use to understand a
problemcan be “altered over time, through intentional actions and interventions” (Lewicki et al.,

2003, pg. 420). Thus, understanding how individuals frame issues is critical in understanding the

positions they may take on a particular policy (Nesbit, 2009).

" Stone (1988) refers to this process as the development of a causahstdiis dissertation uses these terms
interchangeably
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Because problems can be framed in multiple ways by different stakeholders, issue
framing is a contested process (Stone, 1989; Rochefort & Cobb, 1994; Entman, 1996; Pralle,
2006; Nie, 2008; Layzer 2012). Thus, groups use a range of strategies to both promote their
favored frame and criticize other conceptions of the problem (Pralle, 2006). The group or
coalition that successfully frames an issue can then shape the remainder of the policymaking
process (Pralle, 2006).

Thus, understanding how groups frame issues, and which frames are used by
policymakers to discuss a problem offers insights regarding which groups were most successful
(Scheberle, 1994; Rochefort & Cobb, 1994; Pralle, 2006; Nie, 2008; Nisbet, 2009; Rinfret,
2011c). In the environmental context, academics have argued that it might be through the process
of framing that interest groups are most influential on outcomes (Duffy, 2003; Pralle, 2006; Nie,
2008; Nisbet, 2009).

As a result, Lewicki et al. (2003) were some of the first to systematically evaluate how
different groups frame issues across eight environmental conflicts and how these activities
impacedthe resolution of each dispute. Ultimately, these authors find that groups use a wide
range of frames to both make sense of environmental conflicts and to offer a solution including:
the identity, characterization, conflict management, whole story, social control, power, risk
perception, and loss vs gain frames as illustrated in Table 2.

Table 2 Lewicki et al.’s Environmental Dispute Frames as compared tRinfret’s Rulemaking

Frames

Frames
Lewicki et al. Lewicki et al.
Frames Subframe Rinfret's Frames
Identity
Characterization
Conflict Management

\ Avoidance
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Fact-finding Expertise

joint problem solving

Expertise Expertise

Adjudication

appeal to political action

market economy

struggle/violence

other/grassroots
Whole Story Instructive
Social Control
Power

Authority/positional

Resources Expertise

Expertise Expertise

Personal

Coalitional

Sympathy

Force

Moral

Voice

Fiscal
Risk Perception Feasibility
Fiscal

Loss vs gain Feasibility

Theidentity frame captures a stakeholder’s perception of their own role or perspective
regarding a problem. How a person classifies themselvasfta@nce whether they will
participate in a dispute and to what extent. Individuals may identify with a particular
demographic group such as gender, or an interest group such as environmentalists. If an issue
represents a perceived threat to an individual’s group identity can influence how they will
perceive the problem and its possible solution.

Thecharacterization frame reflects how participants identify or perceive other
participants. For example an individual might perceive themselves as the victim of the problem,

while their opponents may be the perpetrators. These perceptions can color how an individual
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will perceive the problem, discuss it, and how willing they will be to work with others to solve
the problem.

The conflict management frame then captures how a stakeholder believes a problem
should be solved from avoidance to violence. Lewicki et al. (2003) developed nine conflict
management subframes to categorize stakeholder perspectives tracking from least to most active
including avoidance/passivity, fact-finding, joint problem-solving, expert authority should
decide, adjudication, appeal to political action, appeal to market economy,
struggle/sabotage/violence, and other/commonseimsgeneral, the subframe a stakeholder
employs can influence how they will attempt to solve a given problem. Some can be employed in
tandem and competing groups that employ similar conflict management frames may be able to
find common ground. Those groups that find themselves at opposite sides of the spectrum, such
as those that believe nothing should be done and those that believe only violence will solve the
problem are unlikely to agree on a solution.

Thewnhole story frame then refers ta stakeholder’s effort to make sense of and
summarize the extent of the given problem. This frame serves as the means by which a group

perceives the problem, the basis for the conflict, and by what means it might be most easily

® The avoidance/passivity relates to the perception of stakeholders that a prisbhernnged to be solved. Those
employing a fact finding position would suggest that a problemldh@ufirst investigated and recommendations
from that investigation should be used to solve the problem. The foinlem solving frame reflects statements
suggesting negotiation or mediation should be employed based on eithensas from the whole group or as a
consultation process for authorities. The expert authority frame dadggasthose with the technical knowledge and
expertise, often government personnel should make the final decisi@s®lee conflicts. The latter half of the
subframes are more active in their orientation. The subframe fadiedfion captures arguments suggesting that
only through some sort of court action will the problem be solved, vditeh requires those individuals to force
the action. Similarly, the appeal to political action frame suggests that aweeor ke repeal of an existing law is
required to solve the problem. This can be related to the appeal to the maniehgdrame which captures
arguments suggesting that some sort of market solution should logetefegislatively, or voluntarily that can
incentivize certain actions to ameliorate the problem. The struggle/sabotage/vicdkeneestiggests that only civil
disobedience or some sort of force will solve the problem. Finallyttie@/common sense frame captures all other
arguments and those that suggest that the problem could be solvéddiiad just used simple logic or some sort
of best practices.
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solved. How much variation exists in these causal stories may influence whether the competing
stakeholders will be able to solve the problem.

Thesocial control frame reflects ideological value-based arguments related to whether a
problem should be solved and through which means. The idea here is that individuals place
different values on their own personal freedom and whether government should constrain that
freedom. Those who promote individual freedom would be least interested in government
intervention, while others with a more egalitarian or liberal perspective may believe that
government should be given the authority to place some restrictions on citizens and make
decisions on their behalfhe individual’s ideological perspective can color the type of solution
that they promote to solve the problem.

In comparison, theower frame reflects stakeholder perceptions of which groups or
entities wield influence over the policy outcome and by what means. Here, Lewicki et al. also
identify nine subframes including: authority/positional, resources, expertise, personal,
coalitional, sympathy, force, moral, and voicEhe type of power subframes that appear most
frequently can help reveal the groups or individuals that stakeholders perceive as influential and
why a dispute has been resolved as it has.

Finally, the risk perception and loss vs. gain frames are somewhat similarskhe

perception frame captures the extent to which a stakeholder believes a problem should be solved.

° The authority/positional subframe captures the belief of stakeholders rinairsdividuals wield power through
their formal job or decision making position. The force/threat frame captures stakeholders’ perception that some
entities wield power by their ability to coerce certain action, such as a fedenalyagterceding to solve a problem
on their own. The resoex frame captures stakeholder’s arguments that some interests hold power because of their
access to money, staff, and time. The expertise frame reflects stakeholders’ belief that certain groups hold power
based on their expertise or relevant knowledge in a policy debate. The ppmeeaframe captures the idea that
individuals wield power through their own charisma, or connectioralit@©mal power relates to the perceptions of
individuals that they could influence decisions through their membewsttipnnection to particular groups. The
sympathy frame reflects some individuals’ ability to wield power the perceived victim. The moral/righteous power
frame is similar where stakeholders might believe they can influenceotedly suggesting they believe they are
ethically correct or have authority to speak on an issue given their chaFacsdly, the voice frame captures the
idea that power results from having access to discuss the dispute.
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For example, what are the impacts associated with action or inaction on society. Arguments
regarding these risks can influence ones perception of how to solve the probldossThgain

frame reflects astakeholder’s perceptions regarding whether certain actions will result in more

benefits i.e. sufficiently alleviate the risk, or be too costly to warrant action. Whether groups
perceive themselves as winners or losers as a part of this calculus can influence their perceptions
of what should be done.

Ultimately, Lewicki et al. (2003) concluded that most often the identity, characterization,
and conflict management frames explained the resolution of the conflicts they studied. In
particular, they found th&parties do not frame the underlying problems in the same way...[and]
limited repertoires of conflict management frames lead disputants to adopt adversarial conflict
management strategies” (pg. 418). Thus, an analysis of the way stakeholders framed issues
proved valuable in determining the outcome of the conflicts studied.

From this foundation, Rinfret (2011c) developed a frame analysis madel fo
administrative rulemaking. Rinfret evaluated three rules at the United States Fish and Wildlife
Service (USFWS) and relied upon primary data collected from interviews to describe the types
of arguments that stakeholders use in regulatory proceedings. Her goal was to determine whether
an evaluation of the types of frames used can reveal which groups appear more influential on
outcomes. Rinfret concluded that stakeholders used arguments associated with certain Lewicki et
al. frames, but argued that new frames were necessary to effectively categorize these arguments.
Thus, Rinfret developed three new conceptual frames to more succinctly reflect the data
collected and illustrate how interest groups attempt to frame issues in the administrative realm

including the expertise, instructive, and fiscal feasibility frames.
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More specifically, thexpertise frame integrates arguments similar to those documented
in Lewicki et al.’s conflict management and power framksRinfret’s work the expertise frame
captures the efforts of stakeholders to use scientific, technical, or other information to influence
agency actions. More directly, stakeholders attempt to demonstrate that they have some unique
knowledge that would benefit the agency, in the hope that the agency will both accept that
information and take up their concerns.

Theinstructive frame is somewhat similar to Lewicki et al.’s whole story frame and
encompasses the arguments of interest groups to provide both a big picture summary of the issue
and a solution for how that issue should be resolved. Simply put, stakeholders offer a definition
of the problem in an effort to shape the possible solutions that the agency may consider to solve
that problem. The goal of this process is to have the agency see the problenefrom th
stakeholder’s point of view to structure the eventual outcome.

Finally, thefiscal feasibility frame is related to Lewicki et al’s (2003) risk and loss vs
gain frames. In Rinfret’s conception this frame encapsulates stakeholder arguments related to the
economic implications of regulatory actions. Here, stakeholders will discuss the benefits of
regulatory action, in relation to costs. The goal here is to push the agency to take certain
preferred actions, because of the fiscal impacts.

Ultimately, Rinfret (2011c) concluded that those groups that employed arguments related
to the expertise frame, especially those who employed scientific information were most
influential on the USFWS. In addition, Rinfret (2011c) asserted that this influence was balanced
across stakeholders, because the agency was interested in finding consensus regarding rule

language and competing stakeholders employed the expertise frame.
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Cook (2014b) applied the same model to the National Park Sernvik® éNd the
development of snowmobile regulations at Yellowstone National Park. He documented that
interest groups largely applied the same frames (expertise, instructive, and fiscal feasibility),
though with less influence over regulatory outputs. Cook reasoned the lack of influence might
have been caused by the fact that the rule studied was highly salient with significant political
appointee involvement. As a result, these political personnel were more influential on the
regulatory outcome, limiting the role stakeholders could play. Cook also suggested that the NPS
rulemaking process incorporated less stakeholder input than was the case at the USFWS further
limiting the potential influence stakeholders could wield over the outcome.

Overall, this emerging literature suggests that interest groups most commonly use
expertise, fiscal feasibility, and instructive frames during their informal interactions with agency
personnel in an effort to influence the language of proposed rules. In addition, those interest
groups that employ arguments related to the expertise frame, including arguments incorporating
scientific and/or technical information may in some cases, have the most influence over the
content of proposed rulemakings. It is possible that the EPA is similarly impacted by arguments
associated with the expertise frame given their similar science-based regulatory mission
(Rosenbaum 2013). Therefore, the use of the expertise frame may result in some groups more
effectively employing the informal interactions strategy. As a result, this dissertation uses a
similar methodological approach to the aforementioned literature to evaluate interest ggoup
of the informal interactions strategy to influence the agency during the pre-proposal stage. In
addition, this work tests the cdnsions generated as they relate to Rinfret’s (2011c) conclusion
that interest groups are generally balanced in their influence on this stage because a variety of

competing interests use the expertise frame.
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Notice and Comment Interest Group Involvement and Influence

The rulemaking literature has spent more time evaluating the influence of interest groups
during the notice and comment stage and has generated different conclusions (Fritschler, 1975;
Magat, Krupnick, & Harrington, 1986; Furlong, 1993; Golden, 1998; West, 2005; Yackee &
Yackee, 2006; Kamieniecki, 2006; Wagner et al. 2010; Shapiro, 2013). There is consensus that
business organizations are the most frequent commenters on rules across the bureaucracy
(Golden, 1998; Yackee & Yackee, 20@olden, 1998; Furlong, 2007; Wagner et al., 2010),
which is in contrast to the previous conclusions of pre-proposal researchers. Research findings
from the notice and comment stage reveal that business groups comment more often because
regulations can have significant impacts on their operations, these organizations have the
resources to participate, and it serves as a foundation for litigation (Furlong, 2007; Rinfret &
Furlong, 2012). This is not to suggest that other groups do not also participate for similar
reasons, but business groups are consistently more involved (Kerwin & Furlong, 2011; Rinfret &
Furlong, 2012).

As for interest group influence at this stage, outside of Golden (1998), most have argued
that interest groups can impact rules through submitting public comments (Fritschler, 1975;
Magat, Krupnick, & Harrington, 1986; Furlong, 199%3ackee & Yackee, 2006; Kamieniecki,

2006; Shapiro, 2013). Though agencies will make changes to proposed rules based upon these
comments, some have argued these revisions do not significantly impact the outcome
(Kamieniecki, 2006; West, 2009; 2011). This is because agency personnel are unwilling to
change policy, because of limited resources, tight regulatory timelines, and fear that significant
revisions will spur litigation (Kerwin & Furlong, 2011; Shapiro 2013). These conclusions are

largely based on noncontroversial rules (low economic impact and few public comments) and
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Shapiro (2013) argued that researchers need to evaluate more salient rulemakings and determine
if agencies are more responsive to public concerns in these more contentious policy areas.
Shapiro evaluated twelve salient rulemakings, with an average of 1100 comments, and concluded
that agencies frequently made changes to rules in response to comments. Shapiro claitmed that
is possible that in even more salient rulemakings, or those that receive over 2500 comments,
agencies will be even more willing to make changes to their rules.
Assessing Influence: Comment Analysis

Because researchers have found that interest groups can have influence on regulatory
outcomes via submitting public comments, some have tried to determine why certain groups
receive rule changes while others do not. This research has generally adopted a similar research
methodology focused on reviewing the preamble of the proposed rule that summarizes the
contents of the rule in laymen terms and comparing it to the final rule preamble. The final
preamble documents both the contents of the final rule and in some cases documents key policy
changes. In addition, agencies publish a Response to Comment document that outlines why the
agency made changes to a rule and in response to which commenters. Scholars then document
the groups that received a rule change, and thus influenced the outcome of the rule.

Some work has pointed out that federal agencies are more likely to make changes to a
rule when a majority of commenters support the change (Yackee & Yackee 2006; Furlong, 2007;
Kerwin & Furlong, 2011). This is not always true, and Yackee (2006) finds that even in some
cases where there is not a consensus among commenters; agencies may still make changes to a
rule. Shapiro provides some insight regarding why this might be the case, as he argues that the
type of change requested matters in terms of whether a commenter is likely to get a rule change.

Shapiro (2013) asserts that federal agencies are most likely to make changes to a rule when
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commenters ask for clarifications in the rule’s language. Shapiro suggests these are requests for

the agency to explain what the rule language means and not to change the stringency or scope of
the rule. In these cases, the agency will provide the clarification and assert that they had not
changed the scope of the rule from what the proposal was supposed to cover. Thus, Shapiro
concludes that those commenters that ask for clarifications of the intent of the rule should be
more likely to see an agency make a change to a rule than those that ask for more substantive
changes.

Though this may be true it does not explain why certain interest groups asking for
substantive changes are granted those changes. Others argue that authorship of the comments is
another important factor, in whether an agency will make a change. Most scholars show that
federal agencies make changes in response to business interests most frequently (Yackee &
Yackee, 2006; Yackee, 2006; Kirilenko, Mankad, & Michailidis, 2014; Baird & Fernandes,

2014). Though this is most often the case, some academics find that public interest organizations
canalso receive rule changes (Kamieniecki, 2006; Kirilenko et al., 2014; Baird & Fernandes,
2014). Moreover this conclusion does not explain why certain business interests receive a rule
change over others.

Thus, some have turned to the content of the comment to explain which groups are likely
to receive rule changes. For example, Baird and Fernandes (2014) found that evaluating the
technical content of comments will help explain whether a stakeholder group will get a rule
change. They find in their analysis of regulations at the Brazil National Civil Aviation Agency
(ANCA) that those commenters who provided longer comments and scientific data were the
most influential. They demonstrate that business groups often employed these technical

arguments, but other groups can also have influence through submitting more technical
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comments. Similarly, Yackee (2013; 2014) concludes that those commenters that submitted
more technical, data-driven information in state level rulemakings in the United States were
perceived to have more influence on a'silgutcome.

In summary, this literature illustrates that business groups are the most frequent
commenters and they receive the most rule changes at this stage in the process. For
understanding influencecalemics have highlighted that an attention to the actual content and in
particular the technical content of public comments is important in explaining whether certain
groups are likely to receive rule changes over others regardless of organization type. Ultimately,
these conclusions are largely based on noncontroversial rules, so there is some concern that they
do not reflect what happens in controversial rules. As a result, this dissertation tests these claims
in these controversial rules, while more importantly comparing influence with the earlier stage of

the process.

Rule Finalization Interest Group | nvolvement and I nfluence

The field has devoted less empirical attention to the rule finalization stage as it relates to
evaluating the strategies and influence of interest grfupsholars have concluded that interest
groups often file litigation after rules are finalized (Kerwin and Furlong, 2011) and this is the
case at the EPA where a variety of groups file between P00 environmental caseachyea
(GAO 2015). Research suggests that business interests are usually the most frequent litigators,
though environmental interests, at least in the EPA context often file suits in equal numbers

(GAO 2015; Wagner et al. 2010). Regardless, the courts only rarely reject federal rules from any

1 There has been some emerging literature focused on the tendenblimépgancies to work in concert with
favored interests in a process termed sue and settle. Here, an agency welcaties fitign a favored interest to
change policy to be more amenable to that group (Butler & Harris, 28@8) contended that the George W. Bush
administration used this approach to work with industry to walk bagkonmental regulation (Kylza & Sousa,
2013), while others have criticized the Obama administration for emplthygngame approach but to push an
environmental agenda forward (Butler & Harris, 2013). Regardlasritcess is most frequently employed to
either place new rules on the agenda, or to rollback rules generatesl/lmppradministrations (Klyza & Sousa,
2013).
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agency (Kerwin & Furlong, 2011) including those at the EBA eary, 2013; Klyza & Sousa
2013)! This is because the courts frequently defer to agency expertise, given many
environmental laws are vague. In these contexts the courts will defer to agency activity provided
it was derived from a rational approach (Kerwin & Furlong, 2011).
Though litigation is unlikely to result in changes to a rule, there are some notable
exceptions including/lassachusetts et al. v. EPA et al. where interest groups can win in the
litigation context (O’Leary, 2013). The courts are more likely to take stands against agency
activity, when it involves interpretinghe agency’s statutory authority to act as opposed to the
content of the regulation. This is likely for first generation rulemakings, or when the agency is
considering regulating in new areas which was the casgkessachusettset al. v. EPA et al.
Overall, when the courts do intercede in EPA rules it has often been because the agency did not
go far enough to achieve environmental outcomes as required by law (Klyza & Sousa, 2013).
Recently, some emerging literature has focused on the tendency of public agencies to
work in concert with favored interests in a process termed sue and settle. Here, an agency
welcomes litigation from a favored interest to change policy to be more amenable to that group
(Butler & Harris, 2013). Some contended that the George W. Bush administration used this
approach to work with industry to walk back environmental regulation (Kylza & Sousa, 2013),
while others have criticized the Obama administration for employing the same approach but to
push an environmental agenda forward (Butler & Harris, R8s a result, this dissertation

includes a brief discussion of interest group activity during the rule finalization stage and

™ The courts are more likely to overturn decisions that do not godaigarto achieve environmental outcomes as
required by law (Klyza & Sousa, 2013).

12 This process is most frequently employed to either place new rulbs agénda, or to rollback rules generated
by previous administrations (Klyza & Sousa, 2013).
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litigation more generally to document how these activities influenced the outcome across each

case.

Where do we go from here?

Overall, this literature offers us significant insights into the actions and potential
influence of interest groups within rulemakings. By way of summary we know the following 1)
interest groups are involved throughout the rulemaking process 2) interest groups may be most
influential during the pre-proposal stage based upon their ability to successfully frame issues 3)
interest groups can also influence rule language during the public comment period based upon a
range of factors, and 4) interest groupsless likely to exert influence during the rule
finalization stage.

Though these findings are valuable, this literature is largely focused on individual stages
of the process. Therefore, we lack a comprehensive understanding of the role of interest groups
in shaping outcomes across the rulemaking process. These gaps in our understanding of interest
group influence have made it difficult to draw conclusions about the role of interest groups in
regulatory policy and how this relates to the broader interest group debate. These gaps may be all
the more evident in controversial rules (Shapiro 2013).

The goal of this research is to offer a comprehensive analysis of the rulemaking process
with a focus on how stakeholders’ strategies and related influence manifests itself across the
rulemaking process for controversial rules. Put simply, this research seeks to determine whether
certain groups are more likely to be influential than others in these rules. Finally, | generate a
Regulatory Spheres of Influence Framework for evaluating interest group influence on
regulatory outcomes that | argue is applicable for evaluating influence in controversial rules

across agencies. This endeavor provides insight into the debate regarding the role of interest
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groups in regulatory policymaking, while offering some clarity regarding how interest groups

attempt to influence rule language across the rulemaking process.
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Chapter Three

Methods

As the literature review illustrates, the field has employed different approaches to
evaluate the role of interest groups at different stages in the process. This is largely a function of
the data available to analyze influence at each stage. During the pre-proposal process agency
interactions with interest groups are off the record, while comments related to the notice and
comment stage are publically available. Therefore, researchers have employed intese@w-ba
case studies to evaluate interest group influence during the pre-proposal stage (West, 2009;
Kerwin & Furlong, 2011; Rinfret, 2011a; 2011b; 2011c), while those focused on the notice and
comment stage have analyzed public comments. As Chapter 2 reveals, the contributions of these
scholars are valuable. But, this piecemeal approach leaves many questions unanswered including
which groups are influential across the rulemaking process and particularly in highly
controversial rules. In this chaptéexplain why | selected the EPA and these climate change
regulations to evaluate interest group influence and my approach to evaluate the influence of
stakeholders across the rulemaking process.
Case Section

| opted to study the rulemaking process of the EPA because the ageneyof the
major players in contemporary United States environmental policy (Fiorino, 2012). In fact, the
EPA is the largest and one of the most prolific rule writing agencies across the bureaucracy
(Yackee & Lavertu, 2007; Fiorino, 2012). For example, from Spring 2001814 the EPA

finalized 200 substantive rules and 23 were economically significant i.e. economics impacts
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exceeded $100 milliolf Moreover, EPA rules garner a significant amount of interest group
participation, which appears somewhat dependent upon the impact of the rule. For reference, the
OMB categorizes all rules from least to most significant impact on the following scale

substantive nonsignificant, other significant, and economically signiftéarable 3 illustrates

the differences in public comments across the 200 EPA rules finalized from-2009. It

shows that economically significant rules received the most comments followed by other
significant and substantive nonsignificant rufes.

Table 3. Comparison of Average and Median Comments for EPA Rules by Impact(2009)

n=200
Category Total Rules Average Comments | Median Comments
Economically 23 132,000 22,000
Significant
Other significant 97 9,000 38
Substantive 80 350 17
nonsignificant

As such, economically significant rules at the EPA receive the most public comments and
thus should offer useful cases to evaluate interest group influence on controversial rulerhakings.
selected EPA regulations relating to the climate change policy arena because these rules were: 1)
economically significant; 2) highly salient; and 3) there remains significant controversy
surrounding whether certain groups were unduly influential on outcomes.

| selected three of the six finalized climate change regulafionsPresident Obama’s
first term for this analysis including: the Prevention of Significant Deterioration and Title V

Greenhouse Gas Tailoring Rule (Tailoring Rule), the Oil and Natural Gas Sector: New Source

13 These data are based on a review of completed EPA actions publishetiifittbAgenda and comment totals
submitted viavww.regulations.gowand exclude informational or routine rulemakings that do not alter regidatio
See:http://www.reginfo.gov/public/jsp/eAgenda/StaticContent/201404/Preamble_8888.html

4 For more information on these categorizations see:
http://www.reginfo.gov/public/jsp/eAgenda/StaticContent/201404/Preamble 8888.h

15 These data are based on a review of completed EPA actions publishetmifigtbAgenda and comment totals
submitted viavww.regulations.gov
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Performance Standards and National Emission Standards for Hazardous Air Pollutants Reviews
(Oil and Gas Rule), and the 2017 Model Year Light-Duty Vehicle Greenhouse Gas Emissions
Rule (2012 CAFE Standards Rule).

| opted to analyze these rules fr@hama’s first term because they had completed the
rulemaking cycle. In addition, each of the three rules were economically significant and salient.
In fact, these three rules were the second, fourth, and fifth most commented on EPA rules
finalized from 2009 - 201% The Tailoring Rule received about 446,000 comments (EPA,
2010a), while the Oil and Gas Rtf@nd the 2012 CAFE Standards Rule both received about
300,000 comments (EPA & DOT, 2012). Thus, these rules should reveal how influential interest

groups might be in the most controversial rules at the EPA.

Methodol ogy

To structure this evaluation, | rely upon a multiple case study design. This approach is
useful, because it builds a rich dataset regarding each case that can then be easily compared to
the other cases in terms of process and outcomes (Yin, 2009). Similarities and differences across
the cases can then help to generate conclusions regarding the role and impact of interest groups
across the cases. As a result, | built the case histories for each rule first to contextualize each
event relying on archival documents.

To evaluate the role and influence of interest groups, | divide my analysis into two parts:

1) an evaluation of interest group influence during the pre-proposal stage and 2) an assessment of
influence during the notice and comment stage. For both the pre-proposal and notice and

comment analysis, | rely on qualitative interviews and archival document analysis to generate

% These data are based on a review of completed EPA actions publishetiifittbAgenda and comment totals
submitted viavww.regulations.gov

" The EPA notes that they received 4400 unique comments on the Oil afitL@aHowever, this number counts
all submissions of form letters as 1 comment, and when accountingéer fiirm letters the overall commenter total
nears 300,000 (EPA, 2012c).
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conclusions regarding interest group influence. The interviews are valuable for generating
primary data regarding interest group strategies, framing activities, and perceived influence.
These interviews are critical for explaining interest group influence during the pre-rule stage
given the lack of archival data. In contrast, the review of archival documents such as rule
preambles, public comments, and RTC documents can reveal which interests caused the EPA to
make a rule change during the notice and comment stage. Thus, for the notice and comment
stage, | rely more on a public comment content analysis to gauge infllém&@ compare my

findings across the rulemaking process to clarify the scope of interest group influence across the
rulemaking process and determine whether certain groups were more influential on outcomes.
This methodological approach by stage is summarized in Figure 2 and | explain my methods in

more detail for each stage in turn.

Analysis

Approach Findings

Data Source Measure

o | oo || s |
e ] Soeme | | v |

Figure 2. General Methodological Approach for this Dissertation
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Qualitative Data Collection and Analysis

Across all stages of this analysis | em@dwy qualitative data analysis approach utilizing
both archival desk research and semi-structured interviews. This data served to contextualize
each case, and provide key insights regarding influence across each stage of the process and most
importantly served as the foundation to generate my conclusions regarding overall influence. |
discuss my archival research and interview approach in turn.

Archival Analysis

A number of archival data sources are available for case study research, but in this
context | relied upon archival data predominantly from the EPA including proposed and final
rules, RTC documents, agency fact sheets and other materials. First, this archival dataprovide
chronology of events and highlighted some of the important policy debates that were gnfoldin
during the development of each rule. This served as the basis to generate case histories for each
of the rules that can then help us to understand how the rules reached their eventual outcome.
This archival dataanalso illustrate when the agency shifted course, and in some cases for what
reason. For example, reviewing agency RTC documents will clarify each rule change adopted
during the notice and comment stage and in response to which comments offering a direct
connection between interest group activity and influence at least at this stage in the process
(Yackee & Yackee 2006).

Semi-structured Interviews

Despite the value of this archival research, it is limited in providing the data necessary to
make inferences about influence in the pre-proposal stage or across the rulemaking process. To
augment this data, | conducted 73 semi-structuregtehe interviews from Spring 2016

through Fall 2016 with agency staff and stakeholder groups to provide the primary information
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regarding when stakeholder groups were involved in the process and how they attempted to
influence the agency. Although these interviews were semi-structured, each interviewee was
given a list of potential interview questions outlined in appendices A (agency personnel) and B
(interest groups). These questions served as a foundation to begin and carry forward the
interviews. The semi-structured approach allowed interviewees latitude to discuss information
they deemed relevant to the case, while the interviewer would be able to ask follow up questions.
| identified initial interviewees from a review of thinified Agenda, the Federal Register, and
the EPA’s employee directory. | then employed the snowball méthinddentify other key
players in this rulemaking process. | conducted 18 interviews with agency personnel and interest
groups in the Tailoring Rule, 32 related to the 2012 CAFE Standards Rule, and 23 for the Oil and
Gas Rulée?

| interviewed a total of four agency personnel involved in the development of each rule to
fill gaps in the archival data regarding the rulemaking process and to reveal areas of contention
within each rulemaking’ The number of interviews from the agency perspective is low, but this
is justifiable, because relatively few agency personnel are tasked with writing rules for the
agency (Kerwin & Furlong, 2011) and agency personnel can decline to be interviewed. In
addition, the purpose of these agency interviews was to provide background information about
how the rulemaking process unfolded and stakeholder participation. Thus, these interviews
served to inform the archival research conducted to construct a rulemaking timeline.

The 69 stakeholder interviewees offered the most primary information regarding interest

groups strategies used across the rulemaking process and their perceived value. To identify

18 This refers to the process of asking interviewees to identify otfpertant players in the process (Patton, 1990).
¥ These interview totals are within what is considered the acceptable rang8Q)LBr qualitative research and
particularly that research focused on developing grounded theory (Cresi8j,\orse & Chung, 2003).

% Given the limited number of interviewees, to protect the anonymityecdgency personnel | have not broken out
the agency interviewees related to each case.
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interviewees | reviewed the submitted public comments for each of the rules. Those interest
group commenters that included some form of contact information in their comments were
documented and contacted at least tWicEhe snowball method was employed to gain
additional research participants and in particular those that may have been involved but did not
submit public comments. The interviewees included a wide range of environmental
organizations, manufacturers, fuel providers, suppliers, industry groups, and other
nongovernmental organizatioffs.
Frame Analysis
To begin to assess the influence associated with interest group activities, | entered all of
the interview transcripts into Qualitative Solutiaing Research International’s NVivo data
analysis software for analysis. TRisftware “provides facilities for data management, for coding
and retrieving text, and for theory testing” (Crowley, Harre, & Tagg, 2002; p. 194). Simply put,
it allows the user to code interview transcripts and track and compare data across a large dataset.
| used NVivo to more effectively compare interest group framing activities from different
groups (business vs environmental) and across cases. In this study, the prepared interview
guestions 3, 4, and 5 included in Appendix B, asked interest group interviewees about the
concerns that stakeholders had regarding a particular rule, how they atteonginvey those
concerns to the agency, and whether certain argumengedgadare traction with the agency in
terms of having influence on regulatory outputs. Because these interviews were semi-structured,

stakeholders had latitude to control the process. Thus, it is possible that interview data relevant to

% In most cases, interviewees were contacted via email and phone, with atdepisboe, or if unavailable, one
email follow-up request.

2 per institutional protocol, each interviewee was offered anonymity &r twdspeak more frankly about their
activities within each rulemaking process. As such, the names andzatgars of those interviewed are not
revealed in this study.
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these questions was discussed at various points throughout the interview. Regardless, any
information pertinent to answering the aforementioned questions was coded in NVivo.

Given the fact that the frame analysis approach employed by Rinfret (2011c) is both
relatively novel and relates to the work of Lewicki et al. (2003), this analysis initially coded the
individual interviewee responses to open-ended questions in relation to the broader frames
outlined by Lewicki et al. (2003). Simply put, interviewee data that related to the types of
arguments a group employed to influence the agency were coded and associated with one of
Lewicki et al.’s frames including the: identity, characterization, conflict management, whole
story, social control, power, risk, and loss vs gain frames. Where a frame had associated
subframes, such as the conflict management frame, arguments were categorized into one of those
subframeg?

| then reviewed the coded data to determine if any stakeholder arguments in the dataset
were not capturedy Lewicki et al.’s frames. As a subsequent review mechanism, I employed
the word frequency and word cloud functions within NVivo to determine if any words or phrases
potentially associated with uncoded arguments appeared in the most frequent?¢dthent.
overlaidRinfret’s (2011c) three frames including the expertise, instructive, and fiscal feasibility
frame on the existing coded data to determine how much of the arguments made by stakeholders
were captured by these condensed frames. The goal wasite that Rinfret’s frames do in fact
capture the arguments employed by stakeholders. Though these frames covered much of the

data, | identified two somewhat prevalent frames legal and public health that captured arguments

% The author was the sole coder of all the interviewee data.

2 NVivo’s software will generate a word frequency list that a user can browse through. This list can be downloaded

for an excel analysis, or the user can see language that comesarefafter a given word to determine the context
in which it was used and in which specific interview. In addition, NVivo also offer’s the option to remove certain
frequent words, such as “the” from the word frequency list to make this type of analysis easier. In fact, NVivo’s

word cloud function already accounts for many of these types of frequent words, such as “a, an, the etc” and can

display the most frequent words in a visual representation, where thé&agoent words show up in larger font.
The user can then further delete frequent words, while the cloudulapesp
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relating to the legality of the rule and its impacts on human health that did not fit well with
existing frames. The legal frame accounts for most of the additional coded data. Therefore,
argue the legal frame is an important and novel contribution and | discuss this frame in more
detail in Chapter 4.

| then summed the number of arguments employed by stakeholders within NVivo across
these frames to determine which appear to be the most common within a given case. My
expectation is that the more frequently employed frames are likely perceived as valuable to
interest groups. | then compared the frequency of frames used with the perceived influence on

regulatory outcomes associated with that frame as derived from the interviewee data.

Quantitative Public Comment Analysis

For the notice and comment stage, | used a different data analysis software from NVivo.
This was done to complete the public comment analysis. This analysis could then augment
interviewee perspectives regarding the notice and comment stage. This approach is valuable
because there are a wide variety of factors highlighted in the literature that may result in an
interest group receiving a rule change in response to a comment such as those requesting the
change and comment length among others. As such, populating this data into computer software,
such as STATA, for further analysis is useful for streamlining data analysis processes. Perhaps
most importantly, the STATA software can control for the impact of specified independent
variables upon the dependent variable (rule change). This is important for this study given the
variety of independent variables included and the likelihood that several of them may influence

whether an interest group receives a rule change.

42



Building the Dataset
To build my interest group public comment dataset, | started by collecting all the public
comments associated with each rule. | accessed and reviewed these comments through the

Federal Register web portalvww.regulations.govAfter filtering out form letter submissions

and unigue comments associated with individual citizens, there were a total of 775 unique
comments associated with some type of interest group across the three rules.

After | identified all the commenterscoded the source of the comment as 1)
business/trade association; 2) public/environmental interest; 3) state government interest and; 4)
other such as academic institutions or think tanks. As noted, the literature suggests that business
interests are the most likely to participate (Golden, 1998; Yackee & Yackee, 2006) and they may
be most influential on outcomes (Wagner et al. 2010). Thus, one testable expectation is that
business and trade associations are more likely to be granted a rule change

| then documented the location from which the comment was made. The goal is to
determine first where commenters are located, and whether being located in Washington D.C.
versus all other locations has an effect on whether the agency makes a change. For example,
some researchers have argued that most commenters are not from Washington D.C. (Golden,
1998; Kamieniecki, 2006). This does not by itself suggest that those commenters from within
D.C. do not have more influence on rules. This is a possibly important distinction, because
Golden (1998) and Kamieniecki (2006) conclude that no dominant interests in Washington D.C.
control the policy developed at administrative agencies. Therefore, if interest groups with a
Washington D.C. presence are more likely to receive a rule change, it may mean that despite the

variation in commenters, that an elite set of D.C. interests do dominate administrative
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policymaking. Thus, a testable expectation is that Washington D.C. based interest groups will be
more likely to influence EPA rule language than those groups that are not.

After documenting these characteristics, | turned to the content of the comment. Baird
and Fernandes (2014) suggest that the length of the comment appears to result in an increased
likelihood that a public agency will make a rule change. Thus, a testable expectation is that the
longer the comment the more likely the agency is to make a change in response to that comment.

In comparison, Yackee (2014) provides anecdotal evidence suggesting that those
commenters that offer data driven requests for rule changes may be more likely to secure a rule
change. This study attempts to operationalize and test this concept in two novel ways. First, the
total number of recommended changes a commenter requested were documented by case. Where
the expectation is that the more recommendations a comment includes, the more likely the
agency is to make a rule change in response to that comment. Second, it is possible that a rule
can be changed, because of a technical comment focused all on one recommended policy change.
As aresult, | also coded the content of the comments, in terms of the arguments made. Simply
put, a percentage was allocated to each of the arguments present in a comment, selected from the
following categories: technical, policy, fiscal, legal, health, other, and arguments deemed outside
the scope of a ruf€. These categories were developed after a review of ten randomly selected
comments associated with each particular rule and served as a means to evaluate the value of

technical comments, while also tracking the other arguments employed by stakefiditiers.

% Technical content was coded as such when a commenter offered scientific, mgjimesome other data
promoting their requested rule change, policy content included argureqoesting a general change or offering
rule revisions with no evidence to support that position, fiscal content rétetieel costs/benefits of a particular
rulemaking, legal content included arguments focused on the legalitg attion, health content was most evident
in the Oil and Gas case and focused on the risk or health benefits asswittatediven action, other content
include arguments asking for general clarifications such as addressiggapyhical errors or cleaning up language,
finally, outside the scope of the rule content, were those arguments tealeeened irrelevant to the question at
hand by the EPA.

% The development of these codes and the coding of each comment was cosaletyday the author.
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expectation is the higher percentage of the comment related to technical content the more likely

that comment would result in a rule change.

Data Analysis

Once | collected and coded the data related to each of these variables, | entered them into
the statistical software STATA. This software offers a wide range of statistical analysis tools and
is frequently used for social science research and political analysis in particular (Pollock, 2012).
For this study, the appropriate statistical analysis is logistic regression, given the dichotomous,
categorical dependent variable (Pollock, 207 Nlore directly, the dependent variable in this
analysis is whether an interest group was granted a rule change, or was not. This dichotomous
variable is also a categorical variable, meaning there is no intrinsic ranking scheme reflecting the
spacing between receiving a rule change and not receiving one. In contrast, interval and ordinal
variables have confirmed or at least approximate spacing among units. For example, income can
be measured in consistent dollar increments so it is considered an interval variable (Pollock,
2012).

With categorical variables it is impossible to devise such a ranking. Thus, it is impossible
to say that a unit change in an independent variable, will result in a proportional change, say 20%
of achieving a rule change. In contrast, it may be possible to suggest that a unit change in an
independent variable\ may result in a higher probability that an organization would receive a rule
change.

Conducting a logistic regression makes this type of analysis possible, because it assumes

that there is a nonlinear relationship between the dependent variable and the independent

27 As opposed to least squares regression. This type of analysis is aiprimpran analysis of an interval or ordinal
dependent variable. This type of analysis also assumes a linear relationsleiprbitsvindependent variables and
the dependent variable.
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variable(s), where variation on an independent variable(s) is likely to increase or decrease the
likelihood that a dependent variable will appear. In this study, the independent variables listed in
Table 4 serve as the possibbglanatory variables from which to determine if a probability

based relationship exists between any independent variable and the dependent variable.

Table 4. Variables, measurement, and expectations for public comment period.

Variable M easur ement Expectation
Commenter Type Coded 1- 4 depending on Business and trade groups a
affiliation more likely to receive a rule
change
Commenter Location Coded as Washington D.C. g Groups located in Washingto

outside of Washington D.C. | D.C. are more likely to receiyv|
a rule change

Comment Length Coded as the total number of Groups with longer comment
pages included in a public | are more likely to receive a
comment rule change

Total Recommendations Quantity of recommendationg Groups with more
up to 20 were coded for each recommendations are more
rule likely to receive a rule changg

Technical Content Comment is coded based up( Groups with more technical
the percentage of letter content as a percentage of
focused on certain arguments their overall comment are
including technical, fiscal, more likely to receive a rule
legal, policy, and other. change

Comparing Findings and Making Conclusions about Overall Influence

After completing the data analysis processes for the pre-proposal and notice and
comment stages of the process, | compare the results to generate conclusions regarding whether
certain groups were more influential on outcomes and if participation at certain stages in the
process is more valuable for influencing the agency. For this analysis, | relied upon the
perceptions of interviewees, and supplemented these perspectives with archival data and existing
literature to generate my conclusions and develop my Regulatory Spheres of Influence

Framework.
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Coglianese (2001; 2003) has noted the problems associated with using primary or
participant data in relation to questions of influence especially in the regulatory realm. More
directly, participants may be predisposed to suggest that their group was influential on an
outcome regardless of whether that was in fact the case (Coglianese, 2001; 2003). As a result,
this study has taken some mitigation measures to reduce potential bias given this reliance on
interviewees. First, participants were asked to gauge the influence of other stakeholders within
the process in relation to their oWhThis allowed interviewees an opportunity to contextualize
their activities relative to other groups with the expectation that stakeholders may offer a more
candid perspective on their group’s influence on regulatory language. Second, the maintenance
of anonymity in this study reduces the incentive for organizations to inflate, or deflate the value
of their own activities in relation to the final outcome. Simply put, a stakeholder group cannot
point to this study to highlight their direct importance in a given rulemaking. Third, | compared

interest group assertions with available public data to corroborate claims.

Methodological Limitations

With any research project, this research has its limitations including: 1) indirect analysis
of influence; 2) replication; and 3) generalizability. First, employing the Kaufman (1960)
approach to analyze interest group influence on outcomes may have offered the most direct
method to confirm whether certain groups were more influential on outcomes. In the Kaufman
(1960) approach the researcher would shadow agency personnel throughout the rulemaking
process, participating in interest group meetings and the drafting of the proposed and final rule.
This would give the researcher full access to the regulatory process and argtrondation to

determine which groups were most influential on the outcome because the researcher was there

% See Appendix A question 9.
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to experience it. Unfortunately, this approach was not feasible, because these rules occurred in
the past. In addition, time and resource constraints prohibited employing this method for other
rules that were ongoing during this project.

Second, the author solely coded all data for this study. As such, there are concerns
relating to intercoder reliability and therefore the replicability of this study. To address this
concern, | have attached Appendix E and F, which include the coding book and examples for
both the Frame Analysis and Public Comment Analysis sections. These documents should serve
as a useful means for others to review this work and replicate the study in the context of the EPA
or other agencies.

Third, this dissertation and its findings cannot be directly applied or generalized across all
rulemakings at the EPA or the bureaucracy more broadly. Simply put, this dissertation focuses
on controversial rules that may be very different from normal rules in terms of not only
regulatory structure, but also interest group presence and influence. As | argue in later chapters
the methodological approach and resulting interest group framework of influence may be
applicable in other cases, but this cannot be implied directly from this research study. Rather, the
results should only be generalized to other controversial rulemakings at the EPA and possibly

other agencies controversial rules.
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Chapter 4

Climate Change Policy, Interest Groups, and the Pre-proposal Stage

The goal of this project is to evaluate the effect that interest groups had on shaping the
Tailoring Rule, 2012 CAFE Standards Rule, and the Oil and Gas Rule. To contextualize the role
and activities of interest groups across the three rules, it is important to discuss the rulemaking
history of each. The Tailoring Rule and the 2012 CAFE Standard Rule share a common history
and so this section begins with these two rules. | then turn to discuss the somewhat unique nature
of the Oil and Gas Rule. After establishing this context, the remainder of this chapter focuses on
the strategies and influence of interest groups during the pre-proposal stage of the process.
Chapter 5 then discusses these groups’ actions during the notice and comment stage, while
Chapter Gssesses the comparative value of these groups’ actions across the stages of the
process along with which groups might have exerted the most influence on the outcome of each
rule.

Case Histories

The statutory basis for regulating GHGs is derived from the Clean Air Act, but this law
does not specifically mention GHGs. When California requested a waiver from the EPA to allow
the state to implement its Clean Car Standards in 2005, which would have reduced carbon
emissions from new motor vehicles (CARB, 2013), it was unclear whether the EPA had the
authority to grant the waiver. California requested the waiver under Section 209 of the Clean Air
Act that grants the state authority to enact more stringent air pollution standards for motor
vehicles, provided the EPA grants the state a waiver to exercise that authority (EPA, 2015a). At

the time, the EPA argued it did not have statutory authority to regulate carbon emissions, so the
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agency could not grant California a waiver (EPA, 2008b). California sued the EPA and was
initially joined by 15 other states including Massachusetts (Richburg, 2008). The Supreme Court
heard the case in its landmark 2007 deciSlommonwealth of Massachusetts et al. v.
Environmental Protection Agency et al (Masset al. v. EPA et al.).

In a 5-4 ruling, the court concluded that the EPA did have the authority to regulate GHG
emissions. The Supreme Court reasoned that “greenhouse gases fit well within the Clean Air
Act’s capacious definition of air pollutant” (Mass et al. v. EPA et al., 2007). Therefore, the
Supreme Court argued that the agency could regulate GHG emissions under the Clean Air Act, if
it found that these pollutants endangered the public health and welfare. As such, the EPA could
both grant the waiver to California and regulate GHGs unilaterally if the agency determined it
was necessary.

At the time, the Bush administration was still in office and had little interest in regulating
GHG emissions (Eisner, 2007; Klyza and Sousa 2013). Nevertheless, the EPA began to assess
what the impacts of regulating GHGs via the Clean Air Act would entail through the publication
of an ANPRM in 2008° The goal of this ANPRM was to seek public comment regarding how
the agency should respond to the Supreme Court decision. In particular, the EPA was interested
in comments from stakeholders regarding what the potential impacts of regulation would be. The
document outlined a list of issues that the EPA and other agencies had identified if the agency
were to regulate carbon emissions. Of particular interest, the EPA reasoned that the act of
regulating carbon emissions from motor vehicles could then trigger “regulation of smaller
stationary sources that also emit GHGmuch as apartment buildings, large homes, schools, and

hospitals” (EPA, 2008a, pg. 5).

2 An ANPRM is a formal means for a federal agency to receive input ffi@cted stakeholders regarding an area
in which the agency is considering regulation (Kerwin & Furlong1201
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This logic is based upon the EPA’s interpretation of the stipulations within the Clean Air
Act. Ultimately, the EPA is largely precluded from developing regulations, unless it publishes an
endangerment and cause and contribute finding for the specific air pollutant. This endangerment
finding has two important implications. First, and as mentioned in the introduction, it opens the
door to regulating the specified air pollutant, in this case GHGs. Second, if the EPA concludes
that mobile sources cause and contribute to the harm caused by that air pollutant, the agency is
required to regulate those emissions under Section 202 (EPA, 2011b). Once the agency regulates
GHGs from mobile sourcethe EPA argues that these emissions are now “subject to regulation”
under the Clean Air Act. This subject to regulation designation is important, because the agency
has interpreted the law to require regulation of these pollutants (in this case GHGSs) at large
(immobile) point sources as well under the Prevention of Significant Deterioration (PSD) and
Title V permitting sections of the act (EPA, 2011b).

The PSD program was originally included in the Clean Air Act to regulate air pollution
from new major sources, or major modifications to existing facilities in those locations tkeat wer
in attainment with the National Ambient Air Quality Standards (EPA, 2014). Simply put, the
goal of this program is to ensure that air quality does not get significantly worse in those
locations that are in compliance with existing standards. The program targets a specified list of
28 major pollution source categories including large power plants, manufacturing, and
electroplating operations such as cementing and stationary internal combustion (EPA, 2002).
Any business that chooses to build a new facility from one of these categories that emits more
than 100 tons per year of any pollutant subject to regulation must file for an EPA permit before
constructing the facility. The permit must demonstrate the Best Available Control Technology

(BACT) the facility will use to reduce those emissions (EPA, 2011b).
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Any point source of pollution outside of the 28 designated source categories must also
file for a permit, if the operation would emit 250 tons per year of any pollutant that is subject to
regulation. In the event an existing source, that either meets the 100 or 250 tons per year
threshold, underwent a major modification that “significantly” increases emissions from
pollutants subject to regulation under the mobile source standards would also have to get a
permit showing compliance with BACT. Whether increases in a given pollutant are deemed
“significant” is determined by the EPA and varies by pollutant. If no significance level is
specified, any increase in emissions is considered significant requiring modified existing sources
to install BACT (EPA, 2011b).

Finally, under Title V all the facilities subject to these PSD requirements along with any
facility that emits more than 100 tons per year of a regulated pollutant must also submit an
operating permit to the EPA. The goal of the permit is to show that a facility is in compliance
with all sections of the Clean Air Act. These facilities must submit this permit within one year of
commencing operation (EPA, 2011b).

Because GHGs are emitted in much larger quantities than the 100 and 250 ton per year
thresholds, the EPA reasoned that regulating carbon emissions from motor vehicles would cause
new facilities such as hospitals or apartment complexes to régdiBemission controls.

Moreover, existing facilities that emit over 100 tons per year such as hospitals would also b
required to file operating permits. This was problematic because these facilities typically are not
regulated by Title V and so the EPA would be flooded with new permit applications that would
overwhelm the agency and their state partners that help administer permits. Thus, the EPA
reasoned that regulating carbon emissions, if the regulations for PSD or Title V did not change,

would result in an implementation disaster (EPA, 2008).
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Given these issues among others, the Bush-era EPA opted not to produce an
endangerment finding for GHGs and denied foatia’s request for a waiver to regulate GHGsS
from motor vehicles (EPA, 20088y.In 2009, the Obama administration entered office and
California again sent a request to the EPA to grant the waiver. While considering the request, the
EPA proposed the endangerment finding for carbon emissions and concluded that mobile source
emissions of carbon dioxide and five other GHGs significantly harmed the public health and
welfare (EPA, 2009a). The EPA noted that if the endangerment finding was finalized as written,
it would require the agency to both regulate carbon emissions from mobile sources under Section
202 of the Clean Air Act (EPA & DOT, 2010) and develop PSD GHG BACT standards for new
and modified sources.
The Tailoring Rule

From this foundation, the EPA set out to develop both the mobile and PSD regulations in
parallel to limit the potential adverse impact mobile source regulation could have on permitting
requirements (EPA 2009a). The EPA drafted the Prevention of Significant Deterioration and
Title V Greenhouse Gas Tailoring Rule (Tailoring Rule) to incorporate GHG regulations into the
PSD program. | will revisit the mobile source regulations which triggered the PSD requirements
when | discuss the 2012 CAFE Standard Rule. As noted, the EPA began to consider the
implications of regulating GHGs through the Clean Air Act, in the ANPRM in 2008. Before the
EPA proposed the endangerment finding in 2009, the agency began work on the Tailoring Rule
to address permitting concerns related to large point source GHG emissions.

To carry out this rule the EPA began by seeking to understand the scope of the problem.

As one agency interviewee mentioned “the first step was to get a handle on the extent ef th

%9In denying California’s request, the EPA also argued that Congress developed the waiver process for California to
regulate local and regional pollution problems and not global problemsaswatimate change.
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administrative burden that would be triggered by the mobile source rule to figure out how bad it
was.” To draft a proposed rule, the EPA relied on the comments submitted with the ANPRM.
The EPA also sought input from the Clean Air Act Advisory Council and in particular the
Climate Change Workgroul.Given the timeline of the committee’s work this feedback came
after the agency proposed a rtl®©ne EPA official offered some explanation for why this was
the casesuggesting that there was some urgency for this rulemaking because “we needed to
catch up with the mobile source rule...it was not ideal, but we had to get a proposal out on the
streets.”
Ultimately, the agency proposed the Tailoring Rule in October 2009, which included a
three step phased approach to requiring GHG permitting (EPA, 2009a). The first phase required
“anyway sourceésto file GHG permits starting in 2011, if they emitted, or planned to emit, more
than 25,000 tons per year of carbon dioxide equivalents (tpy g¢)CAnyway sources refer to
facilities that already existed, or were planned to be built, that would be required to hold or
obtain a permit for some other Title V pollutant, such as mercury. At the same time, existing
anyway facilities that underwent a modification that significantly increased GHG emissions
between 10,000 and 25,000 tpy of £Qwvould also be required to receive a permit for those
emissions.
The second phase then expanded from just anyway sources to include any facility that

exceeded the applicable GHG thresholds regardless of whether they are required to obtain a

permit for some other pollutant. Finally, the agency proposed conducting a subsequent

%1 The CAAAC is a stakeholder advisory committee composed of business neneiral, and scientific
organizations that was established in 1990 to aid the agency in implemeatidigém Air Act Amendments of
1990. The committee has been renewed every two years since thentt@eéwww.epa.gov/caaac/learn-about-
caaac

%2 The workgroup generated from CAAAC members was charged with evalBABT requirements for GHGs in
October, 2009 and the workgroup presented their recommendations in Feltri@rypee:
https://www.epa.gov/caaac/climate-change-workgroup-reports-and-presentations

33 CAFE Standard Rule | was proposed in September 2009 (DOT & EP9).200
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rulemaking to determine what the permanent GHG thresholds should be in the future, or what a
phase three might look like (EPA, 2009a).

The agency received over 446,000 comments (EPA, 2010a) on this proposal and finalized
the rule in June of 2010 (EPA, 2010b). The agency made numerous changes from the proposed
to final rule, discussed in more detail in Chapter 5. Most notably, the agency increased the first
phase GHG threshold from the 25,000 tpy of,€@® 75,000, and the second phase to 100,000
tpy of CQe threshold (EPA, 2010Db).

A variety of states, environmental interests, and businesses filed litigation related to the
EPA’s authority to implement the Tailoring Rule. The U.S. Court of Appeals for the District of
Columbia consolidated this case with that of the EPA’s endangerment finding and the 2010
CAFE Standards Rule and issued its opinion irGbeaition for Responsible Regulation et al. v.

EPAet al in 2012* The U.S. Court of Appeals for the District of Columbia upheld all three

rules and the Supreme Coagreed to hear only one component of the consolidated case focused
on the Tailoring Rule. Specifically the court addressed the question regarding whether the Clean
Air Act granted the EPA the authority to regulate emissions from small sources. The Supreme
Court issued their opinion idtility Air Regulatory Group v. EPA et al. in 2014 and concluded

that the EPA did not have the authority to regulate emissions from small sources such as
apartment building®® The ruling did not strike the agency’s authority to require “anyway

sources” or those large pollution sources that already submit air permits to the agency, to reduce
GHG emissions. Though an apparent blow to the EPA’s regulatory agenda, the agency referred

to the ruling as a partial victory given 83% of the facilities the agency had intended to regulate

34 The decision is available here:
https://www.cadc.uscourts.gov/internet/opinions.nsf/52AC9DC9471D374G3&D0052ACF6/$file/09L322

1380690.pdf
% See the decision herettp://www.supremecourt.gov/opinions/13pdf/12-1146_4g18.pdf
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fall into this category (Liptak, 2014). Nevertheless, the agency was required to rewrite the
Tailoring Rule to focus only on the anyway sources regulated in the first phase (Liptak, 2014)
and agency personnel were considering the implications of this decision when interviewed for
this study.
The 2012 CAFE Sandard Rule

Unlike the Tailoring Rule, it was clear that publishing the endangerment finding required
the EPA to regulate GHGs from mobile sources. Shortly after the EPA proposed the
endangerment finding, the Obama administration called upon the EPA to work with the National
Highway Traffic Safety Administration (NHTSA) and California to develop a joint rulemaking
that coupled a Corporate Average Fuel Economy (CAFE) standard increase with GHG
reductions (The White House, 2009). NHTSA enters the story because the Energy Independence
and Security Act of 2007 required the agency to increase the CAFE standards for passenger
vehicles and light trucks to a national target of 35 miles per gallon (mpg) by 2020 (42 U.S.C.
87545. Obama’s requirement that California be included in the process, could have been
foreshadowing the fact that the EPA planned to grant California a waiver to regulate carbon
emissions from mobile sources which was finalized in July of 2009 (EPA, 2009b).

Thus, the goal of the Obama administration was to devise one national standard to
achieve the goals of the EPA, NHTSA, and California. The EPA and NHTSA jointly proposed
the 2010 CAFE Standards Rule in September 2009 and published the final rule ih20a9 o

(EPA, 2010c). The two agencies finalized a combined average emission limit of 250 grams of
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carbon dioxide per mile which could be achieved through an average fleet fuel economy of 34.1
mpg by model year 2018.

Shortly after the publication of the 2010 CAFE Standard, the EPA and NHTSA
announced that they were planning on developing another joint rulemaking to improve fuel
economy and reduce GHG emissions beyond 2016 through model year 2025. This culminated in
the publication of the 2012 CAFE Standards Rule (EPA, 2013d). The first step these agencies
took was to develop a Technical Assessment Report (TAR) to evaluate what type of emission
standards were feasible. The agencies finalized a draft in the fall of 2010 (interview with agency
personnel, 2014). In tandem with this publication, the agencies then published a Notice of Intent
(NOI), seeking comments from the public and stakeholder groups on that document (NHTSA,
2013). Much like an ANPRM, an agency can publish a NOI to more formally receive publi
comment on a proposed course of action.

In addition to requesting this more formal public comment the agencies sought informal
stakeholder input during the development of the initial TAR (interview with agency personnel,
2014). The most intense stakeholder involvement occurred after the agencies published this
document from May 2011 through July 2011, when the agencies negotiated with stakeholders
including car manufactures, the state of California, and White House staff to determine what the
standards should be (EPA & DOT, 2012). After these negotiations, the agencies published
another Supplemental NOI in July 2011, at this time the agencies also announced the letters of
commitment from car manufacturers that in sum accounted for 90% of the market (NHTSA,

2011).

% The emission limit of 250 grams of GHGs per mile is the equivalent obangfg and is expected to be either
achieved through fuel economy improvements over and above .thé&8dl, or through the accrual of credits (EPA
final rule).
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In December 2011, the agency proposed the 2012 CAFE Standards Rule setting a
standard of 163 grams of GHG emissions per mile and 4.5% annual increases in fuel economy
by 2025. If the standard was achieved entirely through fuel economy improvements, the joint
rules would result in a combined average fuel economy of 54.5 mpg (EPA & DOT, 2012).

The agency received nearly 300,000 comments on the proposal (EPA, 2012) and
published the final rule in October of 2012. This rule finalized the proposal’s 4.5% annual
increase in fleet mpg through 2025, but included substantive changes regarding how
manufacturers could comply (EPA & DOT, 2012). The changes in this rule were largely related
to adjusting the credits available to help manufacturers achieve the standard and are discussed in
Chapter 5.

Recall, shortly after this rule was finalized the U.S. Court of Appeals for the DC Circuit
upheld the 2010 CAFE Standards Rule in the deciSaatition for Responsible Regulation et
al.v. EPA et al.¥” The Supreme Court did not take up this case suggesting that the precedent for
setting GHG emission limits for passenger vehicles was permissible under the Clean Air Act.
This may explain why litigation efforts related to this rule were limited and unsuccessful. In
addition, those vehicle manufacturers that submitted commitment letters supported the rule and
did not support the litigation (NHTSA, 2011).

The 2012 Oil and Gas Rule

Finally, the 2012 Oil and Gas Rule took a different path to reach the EPA agenda than
either the Tailoring Rule or the 2012 CAFE Standards Rule. Since 2005, oil and gas
development in the United States has dramatically increased (EPA, 2011). By 2009, there were

nearly 1.1 million wells producing oil and natural gas in the United States. In addition, the EPA

3" The decision is available here:
https://www.cadc.uscourts.gov/internet/opinions.nsf/52AC9DC9471D3746G2&D0052ACF6/$file/09322

1380690.pdf
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estimated that about 11,000 new wells employing new hydraulic fracturing or fracking
technologies were built and 14,000 existing wellseWee-fractured” each year (EPA, 2011).

Though the EPA is prohibited from regulating oil and gas drilling practices under the
Safe Drinking Water Act (Soraghan, 2015), the agency does have the authority to regulate air
emissions associated with the process via Section 111 and 112 of the Clean Air Act (EPA,
2011a). First, Section 111(b) allows the EPA to set new source performance standards (NSPS)
for individual sectors of the economy that cause or contribute to air pollution that endangers the
public health or welfare. The EPA has found that the oil and gas sector is a significant source of
volatile organic compounds (VOCS), such as nitrogen oxides, which react with the atmosphere
and produce ground-level ozone, or smog. The EPA has also listed these VOCs as air pollutants
that harm the public welfare and this requires the agency to set NSPSs and then update them, if
necessary every eight years. For the oil and gas sector, the agency last updated these
performance standards in 1985 and they only covered natural gas processing plants and not oil
and gas wells (EPA, 2011a).

Second, the EPA has also identified the oil and gas sector as a significant contributor of
one or more hazardous air pollutants (HAP), which triggers Section 112, requiring the agency to
develop National Emission Standards for Hazardous Air Pollutants (NESHAP) for the sector
(EPA, 2011b). The agency exercised this authority and set HAP emission standards for oil and
gas production, transmission, and storage in 1999. These standards are also supposed to be
updated, if necessary, every eight years (EPA, 2011b)

The Wild Earth Guardians and the San Juan Citizens Alliance sued the EPA in January
2009 calling on the agency to update both sets of standards (Zaccardi, 2009; EPA, 2011b). In

February 2010, the United States District Court for the District of Columbia issued a consent
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decree requiring the EPA to propose a rule updating these standards by July 2011 and take final
action by February 2012 (EPA, 2011b).

Though behind schedule, the EPA proposed the Oil and Gas Rule in August 2011. In the
proposed rule the EPA revised the existing NSPS for natural gas processing facilities, while
modifying the source category itself to include all operations associated with the oil and gas
sector including production, processing, transmission, storage, and distribution. The agency then
proposed new standards for completion of hydraulically fractured gas wells, specifically
requiring reduced emission completions, commonly known as green compfé&tidresEPA
argued that this requirement would reduce methane, a potent GHG, other VOCs, and HAP
emissions associated with oil and gas development (EPA, 281Tlkis new NSPS was
applicable to all facilities constructed, reconstructed, and/or modified after August 23, 2011
(EPA, 2011b). The proposed rule also set VOC standards for pneumatic controller devices,
centrifugal and reciprocating compressors, and storage vessels. In the case of NESHAPS, the
EPA added standards for small dehydrators and storage vessels that were not previously
regulated'

The EPA received nearly 300,000 comments on the rule (EPA, 2012c) and the agency
published the final rule in August 2012 that regulated all new gas wells, compressors, storage
vessels and processing plants constructed after August 2011 (EPA, 2012a). The rule requires,
among other stipulations, that all fracked wells must employ green completions when drilling

activities end. The rule also requires green completions at re-fracked wells (EPA, 2012a).

38 Green completion refers to an “alternative practice that captures gas produced during well completions. ..portable
equipment is brought on site to separate the gas from the solids and liquidsgul during the high-rate flowback,
and produced gas that can be delivered into the sales pipeline” (EPA, 2011c).

%9To be clear methane is also a VOC, though it does not contribute to groundzlevelpmllution to the extent of
other VOC:s, it is a potent GHG that contributes to climate change (EPA, 2012a).

“0 Storage vessels that had the potential for flash emissions were previgusye® and the new standards apply to
all vessels (EPA, 2011b).

60



After the publication of the rule, the EPA received several petitions for reconsideration
for portions of the rule, which is the first step in the litigation process. The EPA granted some of
these petitions and followed this regulation with an update to the performance standards
particularly related to emission controls on storage tanks (EPA, 2016c). Outside of these

petitions, the court system has not heard cases relating to this rulemaking.

Interest Group Strategies during the Pre-proposal Sage

As documented in the case histories, stakeholders were involved in each rulemaking
process, but only in the CAFE Standards Rule does this archival analysis illustrate that interest
groups used the informal interactions strategy during the pre-proposal stage of the process (as
exemplified by the stakeholder negotiations). The interview data reveals that stakeholders used
this strategy in the other two rules as well. In addition, there was consistency in terms of the most
common strategy that interviewees employed to influence the content of proposed rules. About
75% of interviewees across the three rules asserted that they attempted to influence this content
through informal contacts with agency personnel (Table 5). Factoring in the interviewees that
hired lobbyists to conduct these informal discussions with agency personnel on their behalf
increases this percentage to 81% (Table 5).

Table 5. Percentage of All Interviess that Participated in Certain Pre-Proposal Activities by

Rule"

Tailoring CAFE Oil and | Cumulative
Tactic Standardg Gas Total

Rule

Rule Rule
Informal contacts with agency before 7% 86% 57% 74%
notice (13/17) | (25/29) | (13/23) (51/69)
Hired Lobbyist to interact with agency ¢ 6% 3% 9% 6%
their behalf (2/17) (1/29) (2/23) (4/69)
Total 82% 89% 66% 83%
(14/17) | (26/29) | (15/23)| (55/69)

“I Three interviewees from both the Tailoring Rule and CAFE Standards Rule|las seven in the Oil and Gas
Rule did not participate in the pre-proposal stage.
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Comparatively fewer interviewees suggested that they participated in OMB meetings as a
means to influence the draft rule. To protect the anonymity of stakeholders, | do not list the
percentage of interviewees that participated in OMB meetings for each of the three rules.
Overall, few groups went to the OMB before these rules were proposed. A high of 5% of
commenters (9 of 163) participated in OMB meetings in the 2012 CAFE Standards Rule, while
1% (2 of 178) participated in both the Oil and Gas Rule and Tailoring Rule (5 of’40@se
findings are largely consistent with the existing literature. First, researchers argue that interest
group participation in OMB meetings does not correlate with OMB requests for rule revisions
(Croley, 2003; Balla et al., 2011; Steinzor, Patoka, Goodwin, 20hdjefore, interest group’s
involvement in OMB meetings rarely results in the agency making rule changes. The relatively
low participation in OMB meetings in these three cases might reflect stakeholder perceptions of
this strategy’s comparatively lower valuein resulting in influence on a rule’s content. In contrast,
57-86% of interest groups were involved via informal interactions with the EPA, which is

consistent with the broader literature (West, 2009; Rinfret, 2011a).

Interest Group Framing and Perceived | mpact

Given this result, the goal is to assess how interest groupsctixditience on rule
language via the informal interactions strategy. The expectation from the literature is that interest
group’s frame issues in a certain way to wield influence over draft rule content. This section
evaluates the frames that interest groups used in their informal interactions with agency
personnel across the casttese that appear most frequently, and which might be most
influential on the EPA. The goal is to determine how interest groups vary in their use of the

informal interactions strategy and to what effect. This analysis used the frames developed by

2 A variety of other groups participated in OMB meetings after thegseprule was issued and all of the meetings
the OMB had with these and other interest groups by rule are available here:
https://www.whitehouse.gov/omb/oira_2060_meetings
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both Lewicki et al. (2003) and Rinfret (2011c) to serve as a foundation from which to code the
interview data and the results are summarized in Table 6 and included in ApBendix

Across the interviews 480 pieces of data were coded into the frames described by
Lewicki et al. (2003). After reviewing the interview data two new frames were added, the legal
and public health frames which collectively represented 52 pieces of coded data. The vast
majority of this data (50) was related to the legal frame. Across all three cases, at least some
stakeholders suggested that they couch their arguments in legal terms related to the statutory
authority of the agency to influence outcomes. The public health code captured only two
additional codes. | included this code in part to capture the general lack of public health
arguments employed to influence the agency and because these arguments do not fitimvell with
any of Lewicki et al.’s frames. Ater layering on Rinfret’s frames it became apparent that most of
the coded data could be capturedRliyfret’s expertise, fiscal feasibility, and instructive frames
which cover 83% of all of the data (See Table 6). Adding the legal frame increases this coverage
to 92% of all of the coded data.

Table 6. Summary of the Most Frequently Utilized Frames Across all Three Cases

Frame Codes Percentage
Expertise 203 38%
Instructive 155 29%
Fiscal

Feasibility 84 16%
Legal 50 9%

All Others 40 8%
Total 532 100%

Therefore, this research confirms that the modified frames of Rinfret (2011c) do capture
the majority of the frames employed by stakeholders to influence the EPA. Though these are the
most common frames, this research suggests that stakeholders also somewhat frequently discuss

legal arguments, whialfoes not fit well with Rinfret’s other frames. Thus, future evaluations of
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interest group framing at the EPA should assess arguments associated with this frame to offer a
more comprehensive understanding of the types of arguments interest groups use.

As one could expect, the interviewees naturally broke into two competing sides
environmental and business interests. Environmental interests and other supporting interests such
as consumer and public health groups often advocated for more stringent regulations, while
individual businesses and trade associations often argued for restraint and limited regulation.
Though interviewees within these categories did not always agree with each other on what
should be done, grouping them in this way provides a useful schematic from which to analyze
and compare similarities and differences in how they frame issues.

Regardless of group affiliation, interviewees most frequently made arguments associated
with the instructive frame followed by the expertise frame (Table 7). Recall, interest groups use
the instructive frame to explain what the problem is and how it should be solved. As a result,
interest groups seem to use this frame to serve as the framework for the rest of their arguments
and thus it is important for explaining how groups will structure and use subsequent frames.
Table 7 also illustrates that across each of the frames, environmental and business interests used
arguments associated with Rinfret’s frames in relatively equal numbers (excluding the Fiscal
Feasibility frame)2 The following section contextualizes interest groups use of these frames to
demonstrate the similarities and differences across frames. In addition, | highlight the perceived
value of these frames in influencing agency decisions.

Table 7. Percentage of Interviewees from the Environmental (Env) or Business (Bus) Interest
Coalitionthat used Arguments related to Rinfret’s (2011c) Frames by Rule

Rule Frames
Instructive Expertise Fiscal Feasibility Legal
Env Bus Env | Bus Env | Bus Env | Bus

3 The one significant exception to this assertion is the lack of fiscal ilégsibguments by environmentalists in
the Tailoring Rule and | will investigate this issue in the fiscal feasilsiistion that follows.
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Tailoring
Rule

100%

92%

100%

83%

0%

67%

75%

58%

Oil and Gas

100%

86%

78%

86%

78%

57%

33%

29%

CAFE

91%

86%

100%

86%

64%

29%

36%

57%

Standards
Rule

Instructive

A vast majority of interviewees employed arguments related to the instructive frame
(Table 7). However, the actual arguments that interest groups made across the three rules are
different as they deal with different pollution sources. Despite these differences, the goal or
application of the instructive frame was somewhat consistent for environmentalists and business
interests across the three cases.

For environmentalists, the overarching goal was to ensure that a rule was both published
and was as stringent as possible. In the case of the Tailoring Rule, one environmental
interviewee argued that “we knew there was a problem with the 100 and 250 ton threshold, but
[industry] is trying to hide behind the Dunkin Donuts problem, we were advocating for BACT
limits for large soures, our focus was to get these large sources regulated.” In this context,
environmentalists were concerned that the industry argument that very small sources, such as
coffee or donut shops would be required to submit permits, is justification for not proceeding
with the rule at all. As such, environmental interests were focused on ensuring that when the
EPA increased the thresholds for GHGs that they do not increase them such that very few
facilities if any would be included. In the Oil and Gas Rule, a similar dynamic was at play.
Environmental groups argued “the oil and gas industry performance standard regulations needed
to be updated, and they should expand the sources that they regulate capturing additional volatile
organic compounds to produce co-benafithane reductions.” Similarly, another interviewee

argued “We want stringency and secondly we want to cover the existing equipment in tie field.
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Finally, the interviewees from an environmental perspective in the 2012 CAFE Standard Rule
made similar claims as one argulde goal was to ensure the most stringent, feasible standard

to maximize savings was adopted, while helping automakers to move towards a more sustainable
path” As such, the environmental interests focused their advocacy on promoting the most
stringent rule that was feasible for the regulated community.

The interviewees from the industry perspective argued that the main goal for them was to
limit the scope or impact of the proposal. For example, in the Tailoring Rule, one interviewee
noted that given the BPwas set on regulating in this space “the focus was on trying to
minimize impacts and try and tailor the thresholds so #@yd not create regulatory chaos.” A
similar dynamic was at play in the Oil and Gas Rule. Here, one industry interest noted the
agency “needs to take into account the scale of the industry and accommodating the thousands of
wells that get drilled every year. Can regulation be implemented without being detrimental to
production? Another suggested more bluntly thiaty wanted to ensure the agency did “not
micromanage their operations.” The focus for industry in the 2012 CAFE Standard Rule was in
line with these sentiments. One interviewerted “our big concern was we wanted...to avoid
having to make multiple typef cars.” Outside of assuring that the rule provided this
harmonization, the industry was also interested in assuring that the rule “had enough flexibility
that no company would go bankrupt and no company would be at an inherent advantage.”

Overall, the environmental coalition used arguments associated with the instructive frame
to assert that the EPA should adopt the most stringent environmental regulation that industry
could undertake. In comparison, industry focused on discussing the implications such regulation
would have on their operations with the goal to minimize those impacts so that industry could

still operate efficiently.
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Perceived Impact of the Instructive Frame

Though more interviewees used this frame than any of the others, they rarely suggested
that its associated arguments were the most important in influencing the agency. This is logical
when considering how interest groups use this frame to shape the broader policy question and
describe what the EPA should do. One industry interviewee from the 2012 CAFE Standards Rule
aptly summarized arguments from the instructive frame as policy-related and suggesiad that
general technical arguments tend to resonate much more then policy arguments do. We tend to
always focus on these technical aspects’filsterest groups may use these technical arguments
to persuade the agency to make a rule change, but they use the instructive frame to explain why
the agency should even consider their technical, fiscal, or legal arguments. Therefore, the
instructive frame may not result in direct influence over the content of rules, but it can serve as a
foundation for groups to influence the agency via other frames.

Expertise

The most influential frame in this regard may be the expertise frame, which captures
interest groups technical, scientific, and data-driven arguments. Outside of the instructive frame,
interest groups were the most likely to make arguments associated with this frame across the
three cases (see Table 7). In addition, these groups were also using similar language within the
expertise frame to influence the agency across the three rules. Figure 3 shows the most frequent
words interviewees used when applying the expertise frame. Those words referenced more
frequently appear larger than those referenced less freqi&mtiis figure illustrates that across
the three rules interviewees commonly used words such as technical, data, information, analysis,

and research when discussing their efforts to influence the agency.

4 This word cloud and those for the fiscal feasibility and legal frameze generated through the NVivo software.
The program analyzes the data associated with a code such as expetigalathe use of each word. For these
word clouds, stemmed words (i.e. make, makes, making) were tatadecbmbined for display in the word cloud.
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Figure 3. Most Frequent Terms Associated with the Expertise Frame in Proportional
Representation

Though environmental and industrial coalitions often used the same language, how they
structure their arguments was slight different. Environmental organizations frequently used this
frame as a means to explain or defend their preferred, often more stringent proposal. For
example, in the Tailoring Rule an interviewee from an environmental perspective suggested they
had gone to the agency to argue “why we think the action is important and here are some ways
we think we can structure it in a sensible way.” Another interviewee suggested they did this
througha “mix of transmitting white papers and convening meetings [with the agency] to share
our viewpoints.” Interviewees in the Oil and Gas Rule made similar claims. For example, one
interviewee argued “we had put together some reports and a series of internal documents
estimating emission reductions and costs to argue for our preferred outcome.” This theme carried

to the 2012 CAFE Standarddennaking as well. Here one environmental interest argued “we
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produced an analysis of the current technology and what standard was possible, based on that
analysis we ...focused on the 60 mpg number and provided a pathway to reach it.”

In comparison, industry interviewees more often used this frame as a means to explain to
the agency what the industry believed was truly feasible or workable across the three cases. In
the Tailoring Rule, one industry interviewee noted the importance of “trying to explain [to the
agency] how the industry works so to speak.” The goal of this process as another industry
interviewee suggested is to demonstrate “the implications based on reality of complying with the
rule and the technology at hand today.” These same arguments were prevalent in the Oil and Gas
Rule, where one interviewaseaggested “this is a very unique industry and operation you have
different drilling practices...something that works in one basin might not work in another, we
bring that kind of information to helpfiorm the agency.” Another concurred with this point
arguing “they are not the industry experts that we are. EPA does not necessarily get the technical
issues of our industry.” Finally, industry in the 2012 CAFE Standards Rule also used these
arguments asne manufacturer suggested “we were really forthcoming in showing the agencies
our business information and saying this is what we can do, and this is what we can’t.”

Therefore, environmental organizations employed the expertise frame by using technical
reports and emissions data to defend their preferred proposals, or promote the most stringent
regulatory outcomes across each of the three rules. In comparison, industry often used their
technical knowledge and expertise as a means to explain to the agency whether they believed

certain approaches were feasible and necessary on the ground.

Perceived Impact of the Expertise Frame

Both environmental and business-related interviewees used arguments related to this

frame, because they believed it was the most valuable in influencing the agency. On the
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environmental side, one interviewee from the Tailoring Rule noted “if you have a really good

scientific basis for why the standards as outlined are not correct or should be changed that can be
a strong reason fohange.” Another interviewee in the Oil and Gas Rule made a similar claim

suggesting “the ones that are most influential are those that come in with sound science and data.

To be taken seriously you need to provide recommendations that are well supported by technical
information’” One environmental advocate in the 2012 CAFE Standards Rule alluded to why this

approach was valuable arguing “the pre-proposal process is the collection of data phase. They

are interested in any data that you might have access to.”

These sentiments were not unique to the environmental coalition. One industry
interviewee in the Tailoring Rule commented “our strategy has always been to make our
arguments based on technical information. Regulations should be based on technical information
and data, so our arguments need to be based on that as well.” Industry interviewees from the Oil
and Gas Rule agreed, as one argued “at this point the best thing you can do is provide good
sound data” and another asserted “the EPA is hungry for data...providing them data they do not
have is a way to engage them in conversation... it gets you a place at the table.” This was the
case in the 2012 CAFE Standards rule too as one interviewee noted “the agency listens to
technical arguments. They give the agenayehing to do.”

Therefore, a variety of stakeholders across each rule concluded that arguments related to
the expertise frame were critical in gaining access to EPA decision makers and to ultimately
influence rule content. As a result, it is not surprising that interviewees used these arguments
frequently, as a means to support their preferred outcome. These interviewee perspectives are
also supported by rulemaking literature that illustrates agency personnel are both interested in

sound technical data at this point and those interests with this information may more effectively
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influence rules than those without (Coglianese, 2007; Furlong 2007; Rinfret 2011a; Rinfret &
Furlong, 2011).
Fiscal Feasibility

Though interviewees believed arguments related to expertise frame were most valuable
they also employed arguments associated with the fiscal feasibility frame. The goal of this
section is to clarify how stakeholders used this frame and why given the conclusions about the
expertise frame. As was the case in the expertise frame there were some commonalities amongst
the interviewees as it relates to the arguments associated with this frame. Figure 4 illustrates that
interviewees would frequently use language relating to the economic cost and benefits of

technology along with a rule’s overall impact on consumers and jobs when applying this frame.

Figure 4. Most Frequent Terms Associated with the Fiscal Feasibility Frame

There were again differences in how these competing coalitions used arguments related
to this frame. Here environmentalists often argued that the benefits outweighed the costs, while

industry questioned this assertion. Notably, in the Tailoring Rule no interviewees from an
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environmental perspective focused on the costs and risks of establishing this regulation. As such,
none of the interview data from these interests was related to the fiscal feasibility frame. It is not
apparent from the interview data why environmentalists did not use this frame to influence the
agency. It is possible that this is a result of the fact that the EPA was set on producing a
regulation so it was not necessary for environmental groups to defend the action from a
cost/benefit perspective. In addition, one of the goals of the regulation was to limit the scope of
permitting required, and thus costs of implementation, so interest groups may not have thought
arguments on fiscal grounds would be valuable. Regardless, this rule is the anomaly in this case
as environmental groups frequently made fiscal feasibility arguments in the other two rules.

For example, in the Oil and Gas Rule one interviewee from an environmental perspective
commented “not only are you saving gas, you are also saving the industry money, there is no
reason not to do these things.” Another interviewee highlighted the importance of these
arguments commenting that “industry produces atl of information that suggests...some
facilities will become uneconomic and shut down... and they can be quite flawed analyses we
look at them very carefully and when we find esror interpretations we don’t think are
plausible...we get that in the recoftdEnvironmental groups also focused on costs in the 2012
CAFE Standards Rule. Oravironmentalist suggested “what was really key in this process was
doing the cost analysis on the stringency of the regulation...we came to an agreement that 60
mpg wasreasonable and cost effective.” Another suggested “industry often argues that we can’t
do a certain level because it would afiiordable or way too expensive...and our cost analysis
was important in showing that it can be done way cheaper than indusdtitycsald.” As such,
in two of the three cases, environmental interests did rely on the fiscal feasibility frame to

persuade the agency that the regulations were cost-effective.
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In contrast, interviewees from the industry perspective used arguments related to the
fiscal feasibility frame to emphasize the potential cost impacts of these rules on industry and the
economy at large. One interviewee associated with the Tailoring Rule‘tlat@dministration
does not like me, and the EPA was stunned, that this rule is going to cost 330,000 jobs in the
industrial sector because they cannot comply with it.” Another interviewee commented that the
“Tailoring Rule was about costs, and sucking in millions of facilities that had never been a part
of the permitting prograrii Industry interviewees in the Oil and Gas Rule also employed this
frame, as one interviewee from this perspecdtiggested “with the size of this industry, we are
always worrying about prohibitively costly technology, and if it could challenge the economics
of drilling in the first place.” Another industry interviewee aourred arguing “we are not
Chevron we are family-owned oil company and thitscas our bottom line...instead of drilling
two wells we have to drill one because costs have gorid-inally, industry-related
interviewees in the 2012 CAFE Standards Rule also focused on the potential cost impacts to
industry anctonsumers. One interviewee warned that “we are climbing out of the recession and
the auto industry has led us out of itdave can’t drive back into it.” Another interviewee
suggested “it is important to understand that the extra costs associated with this rule will be
passed on to the consumer, there is no question about that. Companies do not absorb these
costs.”

Overall, environmental groups often used fiscal feasibility arguments to justify regulation
or their preferred proposal arguing that the regulations were cost effective, or at least the benefits
outweighed the costs. In comparison, industry often outright questioned this cost effectiveness or
suggested that regulation could have unintended or significant impacts on the ability of the

industry to function jeopardizing jobs and impacting consumers.
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Perceived I nfluence of the Fiscal Feasibility Frame

As a result, stakeholders frequently used the fiscal feasibility frame to influence the
agency, but the question is why and to what effect? Stakeholders argued that employing the
fiscal feasibility frame was important because it can offer a different perspective than just
technology-based arguments. For example, in the Oil and Gas Rule an environmental advocate
noted “we always try to address the economic arguments that we know this industry is going to
put out there, we have gotten good etiowe can almost write industry’s talking points and we
know we are going to have to address those at some’pbliete arguments were also
important to the environmental coalition in the 2012 CAFE Standards Rule as one interviewee
argued “we realized that these tech improvements would make cars about $3000 to $4000 more
upfront, and this is offset by $8000 in fuel savings. These vehicles are usually firsongma,
would see monthly savings that were higher than the technology cost, so. . . consumers would
save money and this was fgamportant to the agency.”

Industry groups also mentioned the value of these arguments across the three rules. In the
Tailoring Rule one industry interest argued “when we talk about costs of mitigation technology,
we have to be willing to show something, this is the typical price, we are highly impacted, we
have this many units that fall into this category, cost and timing is huge.” Another interviewee
commented “economic impacts, studies of real costs and impacts on jobs, on people [caused by
regulation]that resonates with Washington, the EPA, and the public.” Interviewees in the Oil
and Gas case made similar claims as one argued “if there is a huge cost and low benefit they will
listen to those arguments.” Industry interviewees voiced support for these arguments somewhat

less in the 2012 CAFE Standards Rule, though one industry interviewee noted the general value

74



suggesting it was important to mention the concern that “consumers won’t buy them...and this
could cause job losses.”

As such, interviewees believed that these arguments on their own can influence the
agency. This may be more likely in those cases where an interest group pairs these arguments
with technical data. For instance, one environmental advocate in the Oil and Gas Rule argued
that“data on the cost of emissions controls or techniques and practices, and data on how much
they reduce emissions are very, ent@inly powerful.” Another in the Tailoring Rule made a
similar claim suggestingyou need to get in on technical engineering side and the cost side, you
needboth prongs to have an impact.” This is also apparent in the 2012 CAFE Standards Rule,
where environmentalists were interested in showing their standard was both technically feasible
and cost effective. These claims were not universal, but they do speak to the potential value of
employing both technical and cost arguments when influencing the agency.

Legal

Finally, stakeholders also used a legal frame, though less frequently than each of the
aforementioned frames. As noted, arguments related to the legal frame were most common in the
Tailoring Rule, but they did appear across the other two rules as well. Figure 5 illustrates that
interviewees rost commonly made arguments that referenced the EPA’s legal or regulatory

authority and the process or approach that the EPA was taking to accomplish their goal.
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Figure 5. Most Frequent Terms Associated with the Legal Frame

In this context, environmental interviewees were largely focused on using legal
arguments to assert that the rule would survive judicial review, while industry interviewees used
the arguments to question its statutory basis. For example, one environmental interviewee noted
“the EPA relied on different theories for how they could do what they did, we were less
enthusiastic about the absurd results approach, or the idea that regulation leads to absurd results,
that was going to come back to bite them, and we thought that the EPA could have achieved the
same outcome by relying on administrative necessity a different legal thaaother
interviewee argued théiey knew the agency was “focused on achieving reductions from large
sources, from that perspective we were focused on sensible policy desigme lkeosure that
the policy design is as legally rigorous as it should be.” In the Oil and Gas Rule,

environmentalists also used legal arguments. In this case, it was largely to push the agency to act

76



as one advocategued “we kicked into overdrive trying to argue that there was authority and
almost a mandate to regulate methane.” Environmental interviewees took a similar approach in
the 2012 CAFE Standards Rukeone interviewee argued that they attempted “to push the EPA
to go further than they want to go by legal and technical advocacy.”

Industry also employed legal arguments, but often to question whether the EPA should
produce these rules. For example, one interviewee in the Tailoring ddubeented “we
questioned whether the EPA had the authority to act.” Another suggested “we raised questions
about the legality of the rule, but then focused on implementation issues.” The interviewee went
on to suggest theld the agency “it is pretty bold to deviate from statutory language that seems
like a sketchy thing for you to do.” Industry interviewees in the Oil and Gas Rule also used the
legal frame, and here they focused on threatened litigation if the rule went bley@id\’s
authority Here, one interviewee commented “We drew a box around them. By your own legal
authority here is the box you play in.” Another suggested, that they “inform them at this stage
that if they do not listen to us or ignore our concerns it might be sent to litigation and they may
get a remand on thisIindustry took a similar approach in the CAFE Standards Rule as one
interviewee argued that the EPA demonstrated “inadequate justification and lack of statutory
authority on this.”

Though interviewees from each case did employ arguments associated with thig frame,
was most common in the Tailoring Rule. The comparative lack of legal arguments in the Oil and
Gas Rule and 2012 CAFE Standards Rule is explainable. First, the Oil and Gas Rule was driven
by litigation, thus the legal question regarding whether or not the agency should regulate was
already decided. In this instance, one industry interviewee suggested that industry may have

missed the opportunity to employ legal arguments with any success given thagtiated
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community was outside this [litigation] process. We should have tried to be in the room and
intervened on this to offer both sides of the issue. We should have helped EPA make the case or
argued that more time was needed

In the caeof the CAFE Standards Rule the authority for the EPA to act had also largely
been settled viMass et al. v. EPA et al. andCoalition for Responsible Regulation v. EPA.
Interviewees attested to the value of h@ss et al. v. EPA et al. decision, particularly on the
environmental side where one noted “the Supreme Court was huge in this case. It showed that
the EPA has theuthority to do this, super legitimacy on this.” As such, one environmental
interest argued “that the auto industry was resigned to the fact that there would be regulations in
this area.” Moreover, those auto manufacturers that submitted commitment letters to the
proposed rule, represented 90% of the market and in line with their support agreed not to sue
(NHTSA 2011).

Thus, the lack of legal arguments in these two cases is explainable given that legal
questions surrounding the EPA’s authority had already been settled. In comparison, the
significant presence of legal arguments in the Tailoring Rule is understandable because of the
lack of precedenthe fact that the Tailoring Rule was a “first generation” rulemaking was
highlighted by one interviewee who noted tftis one dealing with GHGs and any first
generation policy was certainly going to get challenged.” Therefore, interest groups may be more
likely to offer legal arguments in these rulemakings, with the belief the agency will listen to them

because of theuncertain legal future.

Perceived Influence of the Legal Frame

Intervieweeslimited use of the legal frame tracks with their belief that it provides less

value at this stage than the other frames. Nevertheless, some interviewees defended the value of
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this frame, as an environmental advocate in the Tailoring fude “the agency is very
interested in having rules that are legally defensible. So, you provide feedback on how the EPA
could strengthen the rule.” Another in the Oil and Gas Rule concurred suggesting “strong
technical or legal argumeritsan be the most influential with the EPA. One industry interviewee
in the Oil and Gas Rule agreed and elevated these arguments over fiscal ones noting “the EPA
does not care about the cost argument they care about litigation, where might they be vulnerable
from a litigation perspective, they want to bullet proofdiie.” Another agreed suggesting “if it
gives them enough concern over litigation, they might addréss it.

This was a minority opinion and some other interviewees openly questioned the value of
these arguments. For example, one industry interviewee Fatheing Rule case argued “there
are a lot of legal arguments to bring up, but it seems to not have as much sway with th& agency.
Another that participated in this rule argued “others are always looking for silver bullet [legal]
arguments to make this govay...if they can blow it up great, but if not can we make this more
livable.” This perception that legal arguments may not be valuable in influencing the agency at
this stage in the process likely explains why comparativelgfewerviewees use them. At the
same time, litigation did play a role in each of these three cases, and potentially in first
generation rulemakings such as the Tailoring Rule, these arguments might have more impact
over the agency. Because of this possibility scholars should evaltea¢st group’s use of this

frame in other contexts.

Overall Influence during the Pre-Proposal Sage

Though interest groups believed that employing arguments related to the expertise frame
was most important in influencing the agency, interviewees from both sides employed these

arguments. As a result, the question is whether certain groups used these frames more effectively
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than others, or if some other factors might explain whether certain interests were more influential
on the content of each proposed rule. This section relies both upon the perspectives of
interviewees and public docketed information available from the pre-proposal stage to address

which groups might have been most influential in each rule.

The Tailoring Rule

For the Tailoring Rule, there was some agreement from interest groups that once the
agency began to draft the rule, it had a sense of what the content would be. As such, interest
groups generally argued they had relatively little influence over its content, regardless of the
arguments that they made. For examgite,industry interviewee commented “I think they had a
definite vision for what they wanted to do.” Another argued-‘this seemed like more of a
traditional rulemaking, where the agency put out a rule and then asked for comment. | do not
know that there was any group that had sway” before the proposal.

The lack of perceived influence during the drafting of the rule, does not suggest that
interest groups did not have any impact on the rules content during this stage of the process.
Rather, this influence may have occurred earlier, via the ANPRM prodelsse directly, the
EPA specifically asked commenters to discuss the implications of publishing an endangerment
finding on triggering PSD and Title V permitting before the agency started drafting this rule. The
EPA received over 280,000 comments on this ANPREnvironmental and business interests
were among these commenters. For example, the Clean Air Task Force, Natural Resource
Defense Council, Sierra Club, dm of Concerned Scientists, and other environmental groups

(2008) submitted a joint comment. These groups advocated for a phased-in permitting structure

“>The ANPRM process occurs prior to an agency drafting a propogednd are only rarely used across the
bureaucracy (Kerwin & Furlong 2011).

“8 The Advanced Notice of Proposed Rulemaking for Greenhouse Gasesthin@éan Air Act docket, and its
associated comments are available hettes://www.regulations.gov/docket?D=ER+Q-OAR-20080318
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based upon emitter size for Title V. The commenters went on to suggest that the EPA could do
the same for the PSD program for certain large sources immediately and then add in smaller
sources in three to four years. These commenters did not support establishing emission
thresholds of any kind to serve as a cut-off for the PSD or Title V permitting programs, given
legal concerns related to the plain language of the statute (Clean Air Task Force et al. 2008).

In comparison, the U.S. Chamber of Commerce also submitted a comment on this docket
and concluded that, if finalized, the rule would result in 40,000 new PSD permit applications
each year and 1.2 million facilities would be subject to annual Title V permitting requirements
(U.S. Chamber of Commerce 2008). The U.S. Chamber of Commerce argued that these permit
applications would swamp state and fedegghcity either requiring much larger budgets to
process the permits or lead to significant delays harming economic growth. These issues led the
U.S. Chamber of Commerce to conclude that the agency should not publish an endangerment
finding or subsequent regulation to address these permitting issues, because the organization did
not believe the agency had the statutory authority (U.S. Chamber of Commerce 2008).

Agency personnel noted that these comments impacted their decision making processes,
and the content of the proposed rule (personal communication with author). The proposed rule
also illustrates that the concepts and ideas in interest group comments did appear in the draft
rule. For example, the EPA specifically noted the U.S. Chamber of Commerce comment within
the proposed rule, as a justification for establishing emission thresholds that limit the potential
flood of new permit applications (EPA 2009d). Though the U.S. Chamber of Commerce (2008)
did not support the regulatipthe EPA’s efforts to limit the impact of the regulation were
directly related to the comments submitted by this organization. Environmentalists also likely

played a role at this stage in the process. The agency eventually published the endangerment
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finding and began work on the Tailoring Rule. This was clearly in line with environmental
interests goals to regulate GHG emissions from large point sources. In addition, the EPA
finalized the phased-in approach to introducing Title V and PSD requirements, which
environmental interests also advocated for (Clean Air Task Force et al. 2008).

Therefore, interest groups may have had less influence via the arguments they used
during their informal interactions with agency personnel, but they likely did wield influence over
the EPA’s proposal via the ANPRM process. Given that the agency decision addressed both
environmental and business concerns, it is likely that the influence these groups did have on the
rule’s content was relatively balanced at this stage in the process.

Oil and Gas Rule

In comparison, interviewees argued that they had significant influence on the proposed

Oil and Gas Ruleboth in getting the rule to the agenda and impacting the rule’s content.

Environmental groupargued that simply getting the rule to the EPA’s agenda was a victory.

Here, one environmental advocatged “we were trying to convince EPA to take regulatory

action on climate change . . . and sources of methane in particular.” Another noted, this

“rulemaking was long overdue” and the successful settlement agreement to require EPA to

address this area was its own success. Recall, the EPA had not updated the NSPS for 20 years
and the environmental groups’ lawsuit placed the rule on the agenda of the EPA and required

them to produce a rule. Therefore, environmental interest had in some respects already won by
requiring the agency to produce a rule to achieve its stated priority of reducing VOCs and
methane emissions from the oil and gas sector. After this point, environmental interests were

focused on ensuring that they received the most stringent rule possible. Therefore,
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environmentalist litigation was a key point of influence, because it is unclear whether the EPA
would have conducted this rulemaking absent this activity.

In addition to this influence, environmental interviewees argued that they did exert
influence on this rule via their use of the expertise and fiscal feasibility frame with agency
personnel. These assertions can also be supported by information available in the docket. As one
example, the Environmental Defense Fund and the Wyoming Outdoor Council went to the OMB
and highlighted the feasibility and cost effectiveness of green completion technology, regulating
Glycol Dehydrators, and replacing wet seals with dry seals on centrifugal compressors (Paranhos
2010). Ultimately, these stipulations were included in the draft rule, suggesting these interests
may have influenced the EPA’s decision making on these fronts. This is notable given that prior
to the publication of the proposed rule, the Interstate Natural Gas Alliance of America (INGAA)
met with the EPA and argued against the use of dry seals particularly for existing compressors
(INGAA, 2011). Thus, it is likely that environmental groups also impacted the content of the
draft rule.

Though environmentalists did have influence on the proposed rule, interviewees from
both perspectives cautioned against suggesting environmental interests drove the process. Rather,
the influence these interests may have had on the content is likely tempered by the position of
industry. As one environmental interest argugdliid not seem that industry was pushing back
too hard...industry was somewhat on board.” Industry to an extent concurred as one interviewee
argued “we knew there was likely to be a significant expansion of the existing rules, a lot of this
was based on the Natural Gas STAR program, so we provided the best information on cost

associated with those technologies.”*’ From the foundation that more regulation was on the

*" The Natural Gas STAR program is a voluntary partnership between public agemtiprivate companies to
reduce methane emissions. Seips://www3.epa.gov/gasstar/
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horizon, industry interviewees commonly noted that they were focused on educating EPA on
their operations to ensure the rule “did not significantly impact production” given that the agency

“did not have a lot of field experience or operational experience with the oil and gas industry.”

This included those industry personnel with experience implementing the requirements of
Colorado and Wyoming, which both had adopted green completion requirements as promoted by
environmental interests (personal communication with auffior).

Unfortunately, there is limited docketed information to corroborate these claims, which
makes it difficult to conjecture on the role of business interests in shaping the proposed rule.
Regardless, it is clear that environmental interests were influential in getting the rule on the
agenda and influencing its content. Thus, | conclude that environmentalists were the most
influential on this rule, which is in contrast to my conclusion in the Tailoring Rule.

2012 CAFE Sandards Rule

Finally, interest groups from both sides believed they had significant influence over the
content of the proposed rulethe 2012 CAFE Standard Rule and this is evident in the public
record as well. Environmental interests in the 2012 CAFE Standards Rule noted some important
victories at this stage in the process. For example, one environmental advocate suggested
“looking at the big picture the stringency was 54.5 mpg we wanted 60, as a part of our Go 60
Campaignsowe believe we had a big role to play in tH&tThe role of the expertise frame, was
also at play. For example, environmentalists defended this position with a series of papers and
polls that suggested that this standard was technically feasible and supported by 65% of the

public (Lacey, 2011).

“8 Green completion refers to capturing methane emissions when completiiy
*9 The “Go 60 Campaign” was launched by a coalition of 20 environmental and consumer interests, prior to the
proposed rule to drum up support for a stringent 60 mpg sta(ielawtz, 2010).
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Environmentalists were not the only ones influencing the EPA. In fact, the EPA was
negotiating with business interests as well in an attempt to generate support for the rule. As one
agency interiewee argued, “It was important to the administration, that we get auto industry
support...we knew we did not need [all the manufacturers to sign on], but we did need a quota to
approve the strawman rule, we needed at least one of the big three [Chrysler, Ford, or GM] to
sign on.” GM was ultimately one of the first to support the rule (Hwang, 2011) and by the
conclusion of the pre-proposal stage ultimately 90% of the auto industry supported the draft rule
(The White House, 2011). One important reason why all of these manufacturers signed on was
the inclusion of a midterm review to re-evaluate the stringency of the standard for model years
2021- 2025.0ne industry interviewee asserted “a midterm review...was the number one issue
we worked on during the pre-prapbstage.”® The EPA agreed to this midterm review in the
proposed rule and industry personnel attributed this to their dialogue with agency personnel.

Overall, environmentalists were able to get a rule that was close to their overall goal of
60 mpg by 2025, but business interests were able to get the EPA to reconsider the standards and
their feasibility before later year requirements for MY 28621025 took effect. Therefore, the
negotiations between environmentalists, business interests, and agency personnel drove the

outcome of this rule and so the outcome appears generally balanced.

Summary Contributions

The overall goal of this chapter was to outline the cases, the strategies interest groups
used to influence the agency, and to what effect. lesrtihat stakeholders were frequently

involved during the pre-proposal stage of each rulemaking and over 80% of the interviewees

* In this instance, manufacturers submitted letters of commitment to participhée2012 CAFE Standards Rule
the day the process was announced, with the stipulation that th&y pesticipate only if the EPA would include
an appropriate mid-term review mechanism (Alliance of Automobile Manutst 2010).
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used the informal interactions strategy to influence agency personnel and the content of the
proposed rule.

The frame analysis reveals that arguments associated with the instructive frame were
most common, but stakeholders argued that technical arguments associated with the expertise
frame were the most effective pathway to influence the agency via this strategy. This finding is
consistent with the work from Rinfret (2011c) for uncontroversial rules, suggesting it is also
applicable for controversial rules. The important addition to this framing literature is clarifying
the role of the instructive frame and how it can set the stage for interest group use of expertise-
related arguments. Simply put, the instructive frame allows the interest group to establish the
scope of the problem and its potential solutions. After establishing this overall framework groups
employ the expertisend in some cases the fiscal feasibility frame to support their stated
position. Thus, the origin of interest groups arguments start from the application of the
instructive frame.

Given interviewees from both coalitions were using expertise-related arguments, | relied
upon the perspectives of interviewees and available public information to evaluate whether
certain interests were more influential on outcomes than others. This analysis provides some
important insights for how we study interest group influence during the pre-proposal stage of the
process. To begin, the interviewees and the case histories reflect that an evaluation of agenda
setting and litigation in particular, can be a key influence point. In the case of the Oil and Gas
Rule, environmentalist litigation was critical in driving the outcome. Though environmentalists
may have also been more influential than business interests during the drafting of the propose
rule, without accounting for this earlier activity the difference in impact may not have been as

clear.
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Thus, evaluating interest group activities even before the agency started drafting the
proposed rule was important in explaining the outcome in this case. This is an important
conclusion, because often the literature focuses on interest group activities during the actual
drafting of the rule and less so on how the rule came into being (Wagner et al., 2010; Rinfret
2011a; 2011b; 2011c; Yackee, 2013). This would not offer a comprehensive understanding of
the outcome in the Oil and Gas Rule. Therefore, this research illustrates that analyzing how a
rule came into being is important for determining which groups had the most influence on the
rule’s content.

Though this is important, across each of the three rules interest group activity later in the
regulatory process also impacted the outcome of the proposed rules. For example, in the
Tailoring Rule, the ANPRM process was the critical access point for interest groups and this was
a function of how the EPA produced this rulemaking. In this case, interest groups had relatively
little opportunity to informally engage with agency personnel during the drafting of the rule. In
comparison, the EPA conducted a similar, though less formal, NOI process in the 2012 CAFE
Standards Rule, but here they also incorporated stakeholder negotiations between agency
personnel and stakeholdéfdn this context, these informal interactions were critical in
explaining the overall outcome. As a result, this work suggests that evaluating interest group
influence during the pre-proposal process should evaluate interest group activities relating to
agenda setting and litigation, while also analyzing the arguments they use during the drafting of a
proposed rule.

With this broader platform for analysis, | argue that environmentalists likely had more

influence over the outcome of the Oil and Gas rule than business interests. In comiparison,

*1 Recall, in the NOI process the EPA publishes documents regarding theloggtoropolicy options they are
considering and stakeholders have the opportunity to comment orofftases. The EPA is not required to submit
a formal response to these comments as they are required via an ANPRM.
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would appear that both sides influenced the draft rule in each of the other cases. In the Tailoring
Rule this is illustrated by the actions of the EPA after the ANPRM process, and via the
negotiation processes between stakeholders and agency personnel in the 2012 CAFE Standards
Rule. In these cases, it would appear that interest group influence was more balanced.

These two cases, track with the conclusions of Rinfret (2011c) that influence is balanced
at this stage in the process, while my conclusions in all three run coumtegter et al.’s
(2010) assertion that business interests dominate. Therefore, for controversial rules at the EPA
interest group influence during the pre-proposal process may be somewhat baitdipqeai
towards environmental interests. The subsequent chapter evaluates whether similar influence
trends are present during the notice and comment stage of the process, while Chapter 6 revisits

these assertions and compares influence across the stages.
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Chapter 5

Interest Group Influence during the Notice and Comment Stage

Interest groups were heavily involved in the pre-proposal stage of the process and both
environmental and business interests were able to influence outcomes as a result. | argue that
influence was generally balanced or tipped towards environmental interests during the pre-
proposal stage of the process. The goal of this chapter is to evaluate the presence, strategies, and
influence of stakeholders during the notice and comment Stageldress these objectives this
chapter is structured in three parts. First, | document the strategies that interest groups used to
influence the agency and the number of rule changes granted across each of the three rules.
Second, | summarize all of the rule changes the EPA made to clarify the scope of change and
related group influence. Most importantly, | document the groups that the agency made the
change in response to, as it is these groups that then wielded influence over the outcome of each
rule. Third, | analyze what factors might help explain why certain groups received a rule change
in response to their comment over others. Here, | conduct a public comment content analysis to
offer a more complete understanding of why certain groups can influence the EPA at this stage in
the process. This chapter concludes with a summary of the aforementioned results along with the
perspective from interviewees regarding their role and influence in the notice and comment

stage. Chapter 6 then compares my findings in this chapter to those from the pre-proposal stage.

Interest Group Srateqies during Notice and Comment Stage

Across all three rules, interest groups remained involved in the rulemaking process, as

exemplified by the number of submitted comments for each rule. The goal of this section is to
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evaluate the strategies employed by stakeholders during the notice and comment stage to
understand how interest groups attempted to influence the agency.

Ultimately, submitting public comments was a strategy employed by all of the
interviewees across the rulemakings (see Table 8). This is logical, given the interviewees sourced
for this study came from those groups that submitted public comments. Nevertheless, the
literature illustrates that submitting public comments is an important strategy for interest groups,
because participation can result in rule changes, while also offering a concerned party a platform
to sue the agency (Kerwin & Furlong, 2011). Rinfret (2011c) argues that this strategy may not be
as important in noncontroversial rules, because in these contexts interest group participation can
fall off after the draft is published (Rinfret 2011c).

Interest groups also employ some other strategies to influence the outcome at this stage in
the process, though at significantly lower sae reflected in Table 8. After submitting
comments, lobbying White House personnel or other agencies (outside of the OMB process), and
attending public hearings were the two most common strategies referenced by interviewees
during this stage in the process.

Table 8. Percentage of Interviewees that Participated in Certain Notice and Comment Activities

N =69
Strategy Tailoring 2012 CAFE Oil and Gas Cumulative
Rule Standard Rule Rule Total

Attend public hearings 12% 30% 24% 23%
Informal contact after

notice 18% 26% 14% 19%
Lobby Congress 12% 9% 24% 16%
Lobby White House/other

agencies 41% 4% 38% 28%
Mobilize grassroots 0% 9% 24% 13%
Other strategy 0% 0% 3% 1%
Submit public comment 100% 100% 100% 100%
Total Interviewees 17 29 23 69
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Despite these other activities, interest groups argued that submitting public comments
was an important pathway for influence at this stage. These beliefs are confirmed by the data as
some interest groups were granted rule changes through their submitted public comments. Table
9 illustrates that the EPA made changes in response to these public comments across each of the
three rules. Overall, the EPA made 77 revisions to these rules, and the Oil and Gas Rule saw the
most changes, followed by the 2012 CAFE Standards Rule and the Tailoring Rule and those
groups that requested these changes had direct influence over the outcome.

Table 9: Rule Language Revisions by Rule

Rule Total Revisions
Tailoring Rule 15
2012 CAFE Rule 29
Oil and Gas Rulg 33

Interest Group | nfluence on Notice and Comment Sage

The goal of this section is to determine which groups were granted these rule changes,
what effect did they have, and what might explain why the group received the rule change they
did. For each rule, | start by summarizing all of the rule changes and document the groups that
requested the changes. | also clarify the scope and impact of the rule changes on the final
outcome. This analysis is important because it provides a sense of the scale of influence that
interest groups had at this stage, so | can more effectively compare to the pre-proposal process in
Chapter 6.

Though this analysis is valuable, it may not offer a complete understanding of why
individual groups received rule changes over others within their same organization category and
potentially across categories. A subsequent review of the content of public comments submitted
for each rule serves this goal, offering another means to explain why certain groups were

influential based upon the group’s location or the content of their public comments. Thus, | go
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further in each section by evaluating each group’s public comment in an effort to explain why

certain groups might be more likely to receive rule changes than others.

The Tailoring Rule

Over 405 interest groups submitted unique public comments to the EPA regarding the
Tailoring Rule. Figure 6 illustrates the breakdown of stakeholder participants. About two thirds
or 276 of these commenters were associated with a business interests. Many of the remaining
commenters were associated with state governments and environmental interests respectively.
The other category of interest groups is varied and includes academic institutions and think
tanks. Ultimately, these groups rarely received a rule change and are thus not evaluated in more
detail. In contrast, the significant presence of state government interests, most commonly state
agencies, was a novel finding in this dissertation. Moreover, these groups did receive rule
changes. As a result, the role of state agencies in influencing the agency in the notice and
comment stage is evaluated in more detail in this and the other two rules.

Other interest,

Environmental 28

Interest, 38

State
Government
Interest, 63

Business
Interest,
276

Figure 6. Interest Group Commenters by Type for Tailoring Rule
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The EPA made 15 revisions to the Tailoring Rule in direct response to public
commenters (See Table 9). These revisions addressed a wide range of topics and Table 10 offers
a brief description of each change and the number of commenters that advocated for the change
by group type. It is common that more than one group will ask the EPA to make a rule change.
Interviewees noted that this can be a reflection of interest group cooperation in developing
responses to public comments, or a function of the fact that different businesses or interests
might benefit from the same rule change. For this project, and in line with the literature (Yackee
& Yackee, 2006; Kamieniecki, 2006), if a group requested a rule change and was mentioned by
the EPA as causing that rule change, the group is considered to have influenced the outcome.

Of all the rule changes outlined in Table 10, the most significant change was related to
the EPA’s decision to revise the emission thresholds from those stipulated in the proposed rule.
Ultimately, the EPA agreed with some business and state interest commenters that argued the
agency had underestimated the number of sources that would be triggered by the proposed
thresholds. As a result, the agency increased the first phase GHG threshold from the 25,000 tpy
of COse to 75,000, and the second phase to 100,000 tpy g (BPA, 2010b). The EPA made
another significant revision addressing how state agencies could implement the rule that also
warrants attention. Here, state agencies were concerned that the rule as written would require
states to enact new enabling legislation granting them authority to implement the GHG
permitting requirements. The EPA revised the rule to allow for implementation under existing
state law (EPA, 2010b). Given the increase in thresholds in particular, the Tailoring Rule
endured significant change as a result of the notice and comment stage. This is because the
stringency of the rule, in terms of the facilities covered was significantly altered by these

revisions (Shapiro, 2013).

93



Table 10. Summary of Rule Revisions in Tailoring Rule and Groups that Requested each
Specific Change

Revision Groups that Requested the Change by Type
Business| Environmental| State Other
Groups | Groups government| Groups

entities

Revise Global Warming Potential Rate | 13 1 1

Methodology

Revise estimates relating to hiring 21

permitting staff

Update and increase estimated permittir 13 1

burden for certain sectors

Increase estimated # of major 11

modifications per year from
approximately 200 to over 9000
Increase estimated # of minor 27
modifications from 2- 4%
Reduce capacity assumption associated 1
with electricity sector modifications
Increase threshold for first phase from | 21 2
25,000 to 75,000
Increase residential permitting approval | 2 6
and review times
Increase public participation requiremen 1
costs
Increase permit processing times for 1
residential permits given higher resource
allocation requirements

Adjust eligible facilities to ensure existing 1
unregulated minor modifications are not
considered major

Factor in higher estimate of synthetic 2 1
minor modifications that are required to
submit permits

Clarify impact on landfills 1

Increase second phase threshold to 54 12

100,000

Revise implementation requirements to | 20 2

avoid state statute changes

Totals 154 1 56 4

This information provides some key insights. Business interests were the most frequent
group type to receive rule changes from the EPA during the public comment period. In fact, at
least one business interest requested 12 of the 15 rule changes published by the EPA. Therefore,
when analyzing the outcome of the rule at this stage, business interests had a significant impact.

After business interests, state government interests were the second most frequent interest to
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receive a rule change with direct involvement in 7 of the 15 rule changes the EPA finalized.
Overall, only one environmental group was referenced as being at least partially responsible for a
rule change. These findings suggest that during the Tailoring Rule notice and comment stage
business interests were more influential than environmental groups.

Though Table 10 documents all the groups that were responsible for each specific rule
change, it does not specify how many unique groups received rule changes. A variety of groups
were granted more than one rule change, such as the Missouri Department of Natural Resources
and the Intel Corporation (Missouri Department of Natural Resources, 2009; Intel, 2009). Table
11 shows the number of organizations that received at least one rule change within the Tailoring
Rule. Ultimately, 75 unique trade organizations or individual businesses, accounted for the 12
rule revisions granted to business interests. Therefore, of the 276 business interests that
commented, 75 or 27% influenced the final rule. In comparison, 38 state-related interests
received a rule change followed by only one environmental organization. Therefore, at this stage
in the Tailoring Rule, business and state government interests were more influential than
environmental group

Table 11. Tailoring Rule Commenters that Received a Rule Change by Interest Group Type as
Compared to all the Commenters from the same Category

Interest Group Commenters tha Total
Received a Rulg Commenters by
Change Organization

Type

Trade/Business 75 276

Interests

State Government 38 80

Interests

Environmental 1 38

Interests

Other Interests 1 11

Total 115 405
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Public Comment Analysis

Though business interests received the most rule changes, not all business interests were
successful. In addition, some state and environmental interests were granted rule changes, so the
guestion is, why did some groups receive rule changes as opposed to others? The literature
suggests that 1) the type of group; 2) the location of said group; 3) the overall comment length;
and 4) the technical nature of a comment may all impact whether a group receives a rule change
in response to their submitted comment. | coded the public comments across these metrics, and
developed eleven variables for further testing in a multivariate logistic regression.

The first step in this process is to conduct bivariate regressions between each of the
independent variables and the dependent variable rule change to ensure the variables have an
effect on the outcome. The full results of these analyses are included in Appendix D and for our
purposes here all eleven variables were correlated with the independent variable, rule change and
included in the multivariate analysis. Though these variables were significantly related with the
dependent variable rule change, it is possible that some or all of these variables are significantly
correlated to each other and thus are not adding to our understanding of what causes rule changes
but rather measure the same or substantially similar effects (Pollock 2012). As such, conducting
a pairwise correlation analysis can illustrate the interactions between each pair of independent
variables. Those pairs with correlations > 0.5 warrant additional analysis to ensure that the
variables are measuring different relationships (Pollock 2012). The full results of the pairwise
correlation analysis are included in Appendix D. Ultimately, no pair of variables was highly
correlated, andoeach variable can be included in the multivariate analysis and be considered a

unigue independent variable.
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The results of the multivariate regression are illustrated in Table 12. Recall, that logistic
regression models produce probability based estimates where the presence of a variable is more
or less likely to be correlated with changes in the dependent variable in this case rule change. In
the context of the Tailoring Rule, three variables were considered statistically significant (p value
<0.05) including state government interest, technical arguments, and number of
recommendations.

As Table 12 illustrates, public comments written by state agencies are more likely to
receive a rule change. This may be explainable in the context of the Tailoring Rule given the role
of states in permitting processes. Simply put, state agencies play a critical role in reviewing and
approving EPA permits and enforcing federal regulations (Vig & Kraft 2013). Thus, states can
be considered implementation partners, and so the agency may have been interested in
addressing these interests concerns because of their unique role in the process. Moreover, this is
in line with the descriptive results, as state agencies almost exclusively asked for the revisions to
the EPA’s permitting assumptions that informed the agency’s decision regarding the impact that
the proposed rule would have on these agencies.

Therefore, at least in this case, any state interest is more likely to receive a rule change
purely based upon their organization type. Though this variable was significant, it does not
explain why certain state government interests received rule changes while others did not.
Furthermore, it does not help us understand why certain business interests (who received the
most rule changes) received rule changes over others.

This is where the other significant variables play a role including the presence of
technical arguments and the number of recommendations within the comment. First, those

interest groups that included more technical content in their comment were more likely to receive
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a rule change than those interests that included more policy, legal, or fiscal arguments.
Moreover, those comments that included more recommendations were also more likely to
receive rule changes regardless of group type. In fact, this is most significantly correlated
variable with the dependent variable rule change at p-value <&.@brall, the complete
multivariate model explains about 33% of the variation in the dependent variable rule change
when accounting for the unique effect of all the variables.

Table 12. Public Comment Regression Results for Tailoring Rule (statistically significant
findings in bold)

Variable Coefficient Probability of P value
Change by Unit
Change in X

DC Location 0.37 45% 0.294

State Government | 2.23 830% 0.007

Interests

Environmental -1.25 -71% 0.289

Interests

Trade/Business 0.82 127% 0.299

Interests

Fiscal Arguments | -0.39 -32% 0.822

Legal Arguments | 2.55 1180% 0.095

Technical 3.45 3050% 0.032

Arguments

Policy Arguments | 0.721 106% 0.643

Number of 0.405 50% 0.000

Recommendations

Page Count 0.013 1% 0.401

Intercept -5.22 NA 0.001

Summary Results

Overall, business interests received the most rule changes in the Tailoring Rule and were

more influential than environmental interests. In addition, these rule revisions significantly

*2In addition, when you consider the bivariate analysis (See Appendix ®yaifiable alone explained about 22%
of the variation in the independent variable rule change. In that analysiegthesion model, could accurately
explain whether 22% of the interest groups that commented did or did noeraaeile change based on the total
recommendations they made.
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altered the outcome of the rule, as illustrated by the significant changes to the permitting
thresholds. These conclusions about the influence of business interests are consistent with the
literature, but this analysis also offers some novel results. First, this case reveals the important
role that state agencies can play in influencing rule outcomes at this stage in the process. Second,
this work illustrates the importance of reviewing comment content and particularly documenting
the total recommendations a stakeholder includes to explain why the agency will make a rule

change in response to a comment.

The Oil and Gas Rule

In the Oil and Gas Rule, 175 interest groups submitted public comments. In this rule
trade and business groups made up about half or 86 of the commenters, followed by
environmental interests and then state government interests. Though environmental groups made
up a larger proportion of interests than was the case in the Tailoring Rule, business groups still
dominated in terms of total submitted comments.

Other Interest,

State 13
Government
Interest, 21

Business
Interest, 86

Environmental
Interest, 56

Figure 7. Interest Group Commenters by Type for Oil and Gas Rule
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The EPA made 32 revisions to the Oil and Gas Rule making it the most frequently
revised rule of the three analyzed in this study. Table 13 summarizes all of the rule changes that
the EPA granted in response to comments and documents those groups that requested the
changes. Ultimately, the intent of the rule to require green completion technology on wells that
employ fracking technology was retained in the final rule, but the rule did make numerous
revisions related to other compliance requirements. In this case, the EPA published a summary of
the key changes which included confirming which natural gas wells were required to comply,
exempting certain low-pressure wells from compliance, extending the green completion
compliance deadline, reducing pre-notification requirements from thirty days to two days, and
removing certain compliance requirements such as dry seal compressors among others (EPA,
2012d). Though the EPA made 32 changes, none of these changes were as significant as those to
the Tailoring Rule in terms of changing the overall stringency of the rule. As a result, the overall
scope of interest group influence in this rule was more limited than was the case in the Tailoring
Rule.

Table 13 illustrates that business interests again received the most rule changes. At least
one business interest requested 28 of the 32 rule changes granted by the EPA during the notice
and comment stage. This is consistent with my findings in the Tailoring Rule. State government
interests, were not as successful in receiving rule changes in this rule as they were in the
Tailoring Rule. These interests were party to only seven of the 32 revisions. On the other hand,
environmental groups had more success here than the Tailoring Rule, as these groups were
involved in six of the 32 revisions. Nevertheless, business interests again had the most influence
over the EPA, as reflected by the fact business interests had more of their requests granted than

other interests.
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Table 13. Summary of Rule Revisions in the Oil and Gas Rule and Groups that Requsted ea
Specific Change

Revision Groups that Requested the Change by Type
Business| Environmental | State Other
Interests | Interests government | Interests

Interests

Phase-in compliance to ensure adequate| 15 1 1

completion equipment is available

Establish when flowback begins and endy 6 1 2

to establish when completion equipment |

required

Establish when refracked wells qualify fo 3 13 1

completion equipment

Reduce reporting requirements from 30 2

days ahead of well completion to 2 days

Remove affirmative defense reporting 2 1

requirements

Remove dry seal compressors from 2

compliance

Remove requirement that wet seal 14

compressors adopt dry seals
Remove hourly monitoring requirement fq 5
rod packing
Clarify the commence construction 5
definition
Clarify that screw compressors are not | 6
required to comply
Clarify that compressors adjacent to field] 1
are not required to comply

Clarify which controls are effected 1
Clarify what entity is required to report 1
progress

Clarify sweetening definition 1

Phase-in compliance for storage tanks | 1
Establish what fracturing processes quali| 1
for completion requirements
Clarify this rule refers only to onshore 13
facilities
Establish the definition of a gas well to 1
determine which wells must adopt green

completions

Revise the well site definition to determin| 6

boundaries

Allow for the beneficial reuse of natural g; 1

near or on-site

Clarify a workover is not subject to 3 1
regulation

Clarify the definition of flare 6

Establish combustion exemptions in thos{ 4
cases where capturing natural gas is
infeasible, or costly

Clarify that this regulation does not addre 6 1
methane
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Exclude storage without potential for flasl 1
emissions from rule
Revise a risk assessment error relating tq 1

NESHAPs

Clarify what storage vessels are for the | 1 1
purpose of this rule

Require more stringent temperature 2

accuracy for measurements
Require less stringent reporting, such as| 2
quarterly
Allow industry to calculate and not 2
measure inlet flow
Do not require industry to analyze Benze| 2
or Sulphur relating to NESHAPs
Total 103 30 9 0

As was the case in the Tailoring Rule, some groups received multiple rule changes in
response to their comments. Table 14 illustrates that 39 business interests received at least one
rule change within the Oil and Gas Rule. As was the case in the Tailoring Rule, more business
groups were granted a requested rule change, than any other group. More environmentalists
received rule changes here, than was the case in the Tailoring Rule, as 14 groups were granted a
rule change. Fewer state interests participated in this rulemaking than was the case in the
Tailoring Rule and they also were less successful in receiving rule changes with only nine groups
being granted a rule revision.

Table 14. Oil and Gas Rule Commenters that Received a Rule Change by Interest Group Type as
Compared to all the Commenters from the same Group

Interest Group Commenters Total
that Commenters by
Received a Organization

Rule Change Type

Trade/Business 39 86

Interests

State Government 9 35

Interests

Environmental 14 56

Interests

Other Interests 0 0

Total 62 177
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Public Comment Analysis

As was the case in the Tailoring Rule, business interests were the most influential group.
The question is whether my conclusions relating to the importance of the content of comments
are valid in this case as well. In this case, the bivariate analyses showed that all variables were
correlated with the dependent variable rule change (see Appendix D) and no pair of independent
variables was significantly correlated such that they measured the same effects (see
Appendix D). The results of the multivariate regression are displayed in Table 15. When
evaluating all of the aforementioned variables, only the number of recommendations variable is
statistically significant at p-value <0.05. As was the case in the Tailoring Rule, the more
recommendations an interest group included in their comment the higher probability of a rule
change. In comparison, state interests were not a significant predictor, which is intuitive because
few state interests were granted rule changes.

My finding that the technical content of the comments is not significant is also
explainable and relates to the significance of the other arguments variable. Though not
significant at p-value <0.05, other arguments were significant at p-value <0.10. Some scholars
argue that significance at p-value <0.010 is high enough to suggest that the relationship is
unlikely to have occurred by chance (Pollock 2012). Accepting this argument, the other
arguments variable is negatively correlated with the dependent variable rule change. Therefore,
the nore “other argumentsincluded in a comment letter, which in this case were most
commonly health and risk-based arguments, the less likely an interest group was to receive a rule
change. At the same time, other policy arguments were also negatively correlated with technical
content (-0.46) (SeRppendix D), where higher other arguments typically resulted in a comment

with less technical content. Therefore, the results here do not inherently discredit the notion that
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comments with higher technical content are more likely to play a role in increasing the
probability of a rule change. Simply put, those commsithat focus less on public health
arguments may also include more technical coniteferefore, the technical content of a

comment may still be important in this case as well. Finally, the model captures about 54% of
the variation in the data, which is significantly more than the 33% captured by the Tailoring Rule
model>* This suggests that this model is more effective in explaining the overall variation in the
dependent variable rule change than was the case for the Tailoring Rule model.

Table 15. Public Comment Regression Results for Oil and Gas Rule (statistically significant
findings in bold)

Variable Coefficient Probability of P value
Change by Unit
Change in X

DC Location -0.94 -61% 0.219

State Agency 17.52 NA 0.993

Environmental 16.37 NA 0.993

Interests

Trade/Business 16.84 NA 0.993

Group

Fiscal Arguments | -0.002 -0.1% 0.930

Legal Arguments | -0.016 -2% 0.719

Technical 0.006 0.6% 0.680

Arguments

Policy Arguments | -0.008 -0.1% 0.609

Other Arguments | -0.046 -5% 0.057

Number of 0.25 28% 0.00

Recommendations

Page Count 0.02 2% 0.248

Intercept -19.48 NA 0.991

%3 Furthermore, when running a second multivariate regression thatesti@vother argument variable and retains
all others, the technical content variable again is statistically significant at p-value <0.05

>4 Given the high p-value for the state agency, environmental interestysineds interest group type variables | do
not include the change in probability associated with these variables inZBable
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Summary Results

The results of this analysis offer some consistency with the Tailoring Rule. Though
environmental interests did receive more rule changes, business interests still dominated by
being involved in 28 of the 32 revisions granted by the EPA. In contrast, state government
interests were both less involved in this rulemaking and less effective in receiving rule changes
than was the case in the Tailoring Rule. One reason why this might be the case is the fact that
state governments do not have a direct implementation role in this policy area, as they did in the
Tailoring Rule. Regardless, these groups were less influential in this case.

In this case, the content of the comment and in particular the total recommendations
included was again significantly correlated with the outcome rule change. In contrast, the
technical content variable was not significant, but these arguments may still be important. This is
because the other argument variable was a stronger predictor of those comments that did not
receive a rule change. Because these arguments were negatively correlated with technical
content, it may be that more technical content in a comment is still an important driver in
explaining whether an interest group will be granted a rule change.

2012 CAFE Sandards Rule

Finally, 163 interest groups submitted comments on the 2012 CAFE Standards Rule.
Business interests maintauhtheir position as the most frequent commenter group in this
rulemaking with 100 commenters representing over 60% of the commenters. Environmental
groups came in second and were followed closely by state agency commenters who were less

frequent commenters in this rule than the previous two. Other interests again trailed these other

group types.
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Figure 8. Interest Group Commenters by Type for 2012 CAFE Standards Rule
The EPA made a total of 29 changes in the 2012 CAFE Standards Rule in response to

these commesnts (see Table )6As was the case with the Oil and Gas Rule, the EPA made
numerous revisions to the 2012 CAFE Standards Rule but they were less significant in terms of
the overall impact on the final rule than was the case in the Tailoring Rule. This is because the
EPA did not revise the stringency of the rule, as the agency finalized the 4.5% annual increase in
fleet mpg through 2025 (reflecting the 54.5 mpg standard) as published in the proposal (EPA &
DOT, 2012).

Nevertheless, the EPA did make some important revisions to the rule that are important
to highlight particularly regarding how manufacturers could achieve the standards and when
certain small manufacturers would be required to meet the standards among others. For example,
the EPA added a new off-cycle credit related to engine stop/start technology and removed market
penetration thresholds for this and other off-cycle credits. The EPA also added a Compressed

Natural Gas vehicle credit through 2021 among other credit revisions. Finally, the EPA extended
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the compliance date for certain small manufacturers from 2016 to 2018, but allowed these
manufacturers to participate earlier if they chose to do so (EPA & DOT, 2012). Given the

guantity of similar revisions, the 2012 CAFE Standards Rule was subject to numerous
substantive changes as was the case in the Oil and Gas Rule, but not significant changes as was
the case in the Tailoring Rule.

Table 16. Summary of Rule Revisions in the Oil and Gas Rule and Groups that Requested each
Specific Change

Revision Groups that Requested the Change by Type
Business| Environmental | State Other
Interests | Interests government | Interests

Interests

Revise AC credit to reduce high leak 1

removal disincentive

Revise AC credit testing procedure 1

Clarify the Hybrid high performance credi| 1

Revise truck hybrid performance 1

requirement
Revise credit equation and calculation 3
methodology for hybrid credit
Revise minimum penetration threshold fo| 5
certain electric vehicle hybrids
Allow CNG vehicles to receive credit 17 1
Revise approved technology for engine 1
stop/start off-cycle credit
Separate off-cycle credits for transmissio| 1
related to trucks and cars
Adjust off-cycle credit methodology for | 3
exterior lighting
Document the technology allowed for off{ 2
cycle credit for heat recovery
Define off-cycle credit for solar panels an| 1
scaling credit methodology
Allow off-cycle credits to be accrued early 14
Remove market penetration threshold for| 15
off-cycle credits
Do not require simulation for off-cycle 2
credit testing process
Clarify data submittal process for off cycl¢ 1
credit
Revise baseline tire definition for existing| 5
fleet in fuel economy curve to match
NHTSA and standardize results

Allow lead time for compliance statement] 1
with N,O requirements

Allow small vehicle manufacturers to 1
qualify for power train credit
Clarify how they conducted the non-healt| 1 1
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benefit analysis
Clarify how they conducted the auto loan| 1 3 1
analysis
Include the equation to determine braking 1
performance
Clarify which cars are eligible for credits | 1
Clarify definition of waste heat recovery | 1
Establish how a small manufacturer can | 1
show operational independence from a
larger manufacturer that may own that
manufacturer, so they can seek increase
lead-time

Allow small manufacturers to opt-in to 1
program earlier to accrue credits
Fix typographical errors throughout the | 1
regulation
Clarify definition of active seat ventilation| 1
Establish what the LPG performance valy 1
are for credit generation purposes
Total 84 4 2 2

Table 16 illustrates that business interests again were the most frequent interest to receive
rule changes in response to their public comments. At least one business interest wasimvolved
27 of the 29 rule changes finalized by the EPA. This is consistent with the results in both the
Tailoring and Oil and Gas Rule. Table 17 shows that 36 business interests were involved in the
rule changes granted by the EPA. In comparison, four environmental groups were granted rule
changes, while only two state government interests received rule changes. The poor performance
of environmental groups is consistent with the other cases, while the poor performance of state
interests is in line with my findings in the Oil and Gas Rule, but not the Tailoring Rule. Here
again, the lack of state interest influence, may result from the fact that state interests have a
limited role in implementing or regulating mobile source pollution. This may also explain why

fewer state interests participated in this rule than was the case in the Tailoring Rule.
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Table 17. 2012 CAFE Standard Rule Commenters that Received a Rule Change by Category and
as a Percentage of all Interest Groups within the same Category

Interest Group | Commenters tha, Total Commenters
Received a Rulg by Organization

Change Type

Trade/Business 36 100

Interests

State 2 21

Government

Interests

Environmental 4 24

Interests

Other Interests 1 17

Total 43 163

Public Comment Analysis

We now turn to the results of the multivariate regression to evaluate the public
comments. First, and as was the case in each of the previous rules, total recommendations was a
significant predictor of the probability of receiving a rule change in the 2012 CAFE Standards
Rule. Ultimately, this is the only variable to remain significant across each of the three rules,
which suggests its importance as a predictor of rule changes. Simply put, those groups that
include more recommendations in their comments are more likely to receive a rule change, while
controlling for group type. In this analysis, business interests were also significantly correlated
with receiving rule changes, which is inconsistent with both of the previous rules. In this context,
business interests were more likely to receive a rule change purely based on organization type.

In addition, the state government interest variable was significant in the model suggesting
that state interests are more likely to receive a rule change than other interests such as
environmental groups. This is consistent with the results in the Tailoring Rule and lends support
to the notion that state government interests can influence outcomes. However, only two state

government interests received a rule change of the 21 that participated including CARB and the
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Pennsylvania Department of Environmental Protection. The influence of CARB is in line with

the perspectives of interviews, and makes sense as this agency worked closely with the EPA to
produce the rule. However, 41 non-state interests received the remainder of the rule changes. In
addition, the Pennsylvania Department of Environmental Protection requested rule change was
also requested by 17 business groups (See Table 16). In line with these descriptive results,
interviewees did not suggest that state interests were particularly influential at this stage in the
process, which makes it difficult to explain why this variable is significant in the model. It is
possible that there are some unaccounted for, random interactions in the model that causes state
agencies to appear significant in the model. The subsequent model attempts to address these
issues.”

Table 18. Public Comment Regression Results for 2012 CAFE Standards Rule (statistically
significant findings in bold)

Variable Coefficient Probability of P value
Change by Unit
Change in X

DC Location 0.07 21% 0.886

State Agency 2.81 1560% 0.049

Environmental 1.72 459% 0.164

Interests

Trade/Business 2.78 1512% 0.012

Group

Fiscal Arguments | 38.2 NA 0.994

Legal Arguments | 31.2 NA 0.995

Technical 36.36 NA 0.994

Arguments

Policy Arguments | 34.10 NA 0.995

Other Arguments | 39.15 NA 0.994

Number of 0.30 35% 0.001

Recommendations

Page Count 0.02 1% 0.243

Intercept -40.7 NA 0.994

These random interactions in the model may be related to some of the bivariate analysis

results, which were somewhat different than those of the previous two cases. Though six
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variables were correlated with the dependent variable rule change (p-value <0.25, three of the
remaining five variables were in some cases significantly uncorrelated (p-value >0.65) with the
outcome including state government interests, fiscal arguments, and page count (See Appendix
D).>® Including these variables in the model may be influencing the results and so | conducted an
additional stepwise regression that removes some of these variables to determine what impacts
this has on the model.

Considering that state government interests were significant in Table 18, | retain this
variable and then dropped the other two (fiscal arguments and page count). When you remove
these two variables from the analysis, state government interests are no longer significant (Table
19). In this analysis, the business interest and number of recommendation variables remain
significant, while legal and policy arguments also become significant. These results are also
explainable, as a similar dynamic may be at play as was in the Oil and Gas Rule. In this case, the
presence of these arguments was negatively correlated with the dependent variable rule change.
As such, the fewer legal and policy arguments included in a comment the more likely the EPA
will make a rule change in response to the comment.

These adjustments to the model do not elevate technical arguments to significance. In
addition, this variable has a slightly negative correlation associated with the outcome rule
change. This is a unique finding to thisegtand does not fit the above narrative. This outcome
may be somewhat explainable, given the prevalence of commenters in this rule that submitted
highly technical comments that were largely associated with one recommended rule change.
Bayer MaterialScience (2012), Denso International (2012), and Integrated Consultants Inc.

(2012) all offered comments with nearly 100% technical content, but offered only one related

%5 As was the case in the previous rules, the pairwise correlation anadysist deveal that any pair of independent
variables were significantly correlated with each other.

111



recommendation, and did not receive a rule change. For example, Bayer MaterialScience (2012)
called on the EPA to allow off cycle credit for the thermal benefits of window solar glazing,

while Denso International (2012) argued that more efficient alternators should receive off cycle
credits®® Lending support to this argument, three commenters in the Oil and Gas Rule had highly
technical comments with only one related recommendation and did not receive a rule’€hange.

In comparison, no commenters in the Tailoring Rule adopted this strategy, which may influence
why technical arguments on their own were more significant in that rule because they were
coupled with many recommendations. As a result, purely technical comments, with few
recommendations may represent a high risk strategy for receiving a rule change.

Table 19. Modified Public Comment Regression Results for 2012 CAFE Standards Rule
(statistically significant findings in bold)

Variable Coefficient Probability of P-value
Change by Unit
Change in X
DC Location 0.05 5% 0.919
State Government 2.10 716% 0.125
Interest
Environmental 1.62 405% 0.180
Interests
Trade/Business 2.20 803% 0.036
Group
L egal Arguments -1.77 -100% 0.038
Technical -.53 -41% 0.575
Arguments
Policy Arguments -2.87 -94% 0.031
Other Arguments 2.72 1418% 0.632
Number of 32 38% 0.000
Recommendations
Intercept -2.94 NA 0.014

% Off cycle credits refer to credits that are not associated with the combusénargi in a vehicle.
*" For the Oil and Gas Rule the commenters were Linear Motion Technology) (Ziantum Resources (2011),
and REM Technology (2011).
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Summary Results

Here again business interests received the most rule changes of any of the interests that
participated. As such, the expectation that business interests receive the most rule changes at this
stage in the process appears accurate. In this context, business interests were significantly more
likely to receive a rule change even when controlling for the effects of other variables, which
was not the case in either of the previous rules. Despite these differences, environmental interests
were not significantly correlated with the dependent variable rule change in this or the other two
cases.

Turning to the content of the comment, the total number of recommendations variable
was again significantly correlated with rule changes. As such, it is likely that this variable is
important in explaining other significant rules at the EPA. Though technical arguments were
again not significant as was the case in the Oil and Gas Rule, this does not suggest that the
content of the comment does not matter. Rather, the negative correlation between legal and
policy arguments and the dependent variable rule change would suggest that the absence of these
arguments may increase the probability that an interest group will receive a rule change. If
instead, interest groups included more technical arguments and recommendations this may

further increase the probability that an interest group will receive a rule change.

Integrating and Explaining the Results

Overall, the findings from these three rules offer some interesting takeaways regarding
interest group influence during the notice and comment stage. In this section | highlight some of
my key findings and offer additional perspectives from the interviewees regarding what
additional strategies may be useful in garnering rule changes from the EPA outside of the content

of public comments. First, across each of the three rules business groups submitted the most
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comments (462) and also received the most rule changes (67 of 77) in response to their
comments. Moreover, at least in the case of the Tailoring Rule, business groups were granted a
significant change, and thus had a noteworthy impact on the outcome.

In comparison, environmental groups rarely were granted rule changes. Moreover, the
rule changes they received did not significantly impact the scope of each rule. Therefore, these
groups certainly were less influential than business interests and this is largely consistent with
the literature focused on this stage in the process which concludes that business interests are the
most influential on outcomes (Golden, 1998; Kamieniecki, 2006; Yackee & Yackeg 2006
Wagner et al., 2010).

Though business interests were the most frequent commenters to receive rule changes
across each of the three rules, there was one notable difference in the Tailoring Rule. Here,
business interests again received the most rule revisions, but state government interests were also
quite successful in receiving rule changes. In fact, these groups were significantly correlated with
the outcome rule change, while no other group was including business interests.

This finding is unique to this research, as much of the literature does not focus on the role
of state government interests in influencing rulemaking outcomes. Rather the focus has been on
the competition between environmental and business interests (Kamieniecki, 2006; Yackee &
Yackee, 2006; Rinfret 2011a; Wagner et al., 2010). This focus may have been warranted in many
of these research projects, because state government interests may not have been involved in
these proceedings. The lack of involvement could also be related to the fact that most of the
rulemakings evaluated were uncontroversial, and state interests decided not to participate. In this
analysis of controversial rules at the EPA, state interests were influential at least in the case of

the Tailoring Rule. This may also be explainable, given the significant role of state agencies in
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implementing and enforcing the PSD and Title V programs. In line with this sentiment, these
interests were most successful in receiving rule changes that relate to permitting in this rule. In
comparison, there is less of a role for state agencies to support implementation in both the Oll
and Gas Rule and the 2012 CAFE Standards Rule, which may explain why these entities were
less likely to submit comments or receive rule changes.

Though state interests may have less influence in other rulemakings, interviewees across
each rulemaking highlighted the importance of these groups. In the 2012 CAFE Standards Rule
one environmental interviewee noted “the influence and expertise of California Air Resources
Boardalso drove the process, and where the proposal ended up.” Similarly, one interviewee in
the Tailoring Rule argued “if states weigh in, they seem to have a lot of sway, they implement
the rules, so they seem to have influence on the agency” and another in the Oil and Gas Rule
commented “if a state gets involved that seems to get more clout.” As a result, the role and
influence of state government interests in driving regulatory outcomes at this stage in the process
and likely others is important and should be considered in future work evaluating EPA
rulemakings and possibly others as well.

Though business interests most frequently received rule changes across the rules, only in
one case, the 2012 CAFE Standards Rule, were business interests significantly more likely than
other groups to receive a rule change purely because they were a business interest. This research
offers some key insights regarding why certain groups received rule changes, while others did
not. The most significant contribution in this respect relates to evaluating the content of the
public comments and in particular identifying the total number of recommendations included in
their comment. This builds off the work of Baird and Fernandes (2014) and Yackee (2013; 2014)

that suggest more technical comments are likely to result in rule changes. Yackee (2014; 2014)
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offers anecdotal evidence from interviewees to make this point, while Baird and Fernandes argue
that assessing the length of the public content is an effective barometer to gauge more technical
comments. However, my research indicates that page count is not correlated with rule changes,
rather documenting those interest groups, regardless of group type, that included more
recommendations for rule revisions in their comments were more likely to receive a rule change
across all three rules. This conclusion aligns with the perspectives of interviewees and their
arguments at the pre-proposal stage where the agency is interested in feedback that offers them a
direction to solve the problem.

| also conclude that analyzing the arguments included in the comments can help explain
whether a group will receive a rule change in response to their comment. Here, my findings are
less conclusive, but the general narrative suggests that those comments that are more technical in
nature (i.e. include specific data-driven examples explaining why the agency should adopt
certain regulatory requirements) are more likely to result in a rule change than a comment that is
more heavily geared to fiscal or policy arguments.

The significance of technical arguments and related recommendations is also reflected by
interviewees. As one environmental interviewee in the Oil and Gas Rule argued “individuals will
comment generally, so it is dismissed by the agency and you see this over and over again. A
commenter will say ‘I don’t want global warming’ I don’t know what the EPA is supposed to do
with that...the more detailed the comments are, the more research that is put into them, the more
responsive the agency is.” An industry interviewee in the Oil and Gas Rule concurred arguing
“they are looking for sound technical arguments at this point. If you do not have a sound
technical or cost argument for why they should, or should not finalize a requirement then they

are going to proceed with what they proposed.” Thus, the conclusion that more technical
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arguments and those comments with informed recommendations are likely to influence the EPA
is consistent in the regression models and within the interviewee data. Therefore, research
focused on explaining why certain interests receive rule changes while others do not, should
consider the content of the comment and in particular how many recommendations interests
make within their assessment.

Finally, though it is clear that environmental groups did not receive many rule changes at
this stage in the process, they may have been influential via other means. Environmental interest
interviewees highlighted the important role of mass comment campaigns to demonstrate support
for each rule. For example, one environmental interest in the 2012 CAFE Standards Rule argued
“it matters to have 5000 comments... in either support or opposition to the rule. This matters to
the process, and is an important piece.” Another environmental advocate from the Oil and Gas
case agreedho argued it was critical to “make sure there are supportive comment letters to give
the agency cover so to speals such, a variety of environmental interests tapped their
membership base to flood the agency with supportive public comments across each of the three
rules. Notably, the EPA stated in eaalkets preamble that the agency received an overwhelming
number of comments in favor of regulation (EPA, 2010; EPA, 2012c; EPA, 2012d). The EPA
then used these comment letters as a means to justify finalizing each of the three rules (EPA,
2010; EPA, 2012c; EPA, 2012d). These actions would seem to lend some support to
interviewees’ claims that these comments are important even if they do not result in the agency
changing the content of the proposed rule as a result.

Though the EPA made this claim, it is difficult to quantity the value of these comments
and by extension environmental interests influence on the overall outcome at this stage of the

process. It is possible the EPA would have withdrawn or significantly revised the scope and

117



impact of these rules if they did not have a majority of supportive public comment letters to
justify continuing action. Confirming this claim is difficult given the inability to examine, or
generate a counterfactual in the cases evaluated here. There is one example outside of this
context that may prove instructive and thahisRederal Communication Commission’s (FCC)

actions in the net neutrality debate. In this instance, the FCC received over 3.7 million comments
with 99% in support of maintaining net neutrality in opgosito the FCC’s proposal to allow
commercial providers to vary internet speeds (Hu, 2014). After it became clear that the vast
majority of public comments were opposed to the rule, President Obama, publically called on the
independent FCC to withdraw the rule (Hu, 2014). The FCC then reversed its position and
maintained net neutrality and the Obama administration cited these comments as one justification
for why the independent FCC took this action (The White House, 2016).

This example would suggest that these types of mass comment campaigns can have
impacts on public agency decisions. Had this been an EPA rule, President Obama could have
asked his political appointees to kill the rule, or could have stopped it at the OMB. As a result,
the efforts of environmental groups to mobilize their members to submit supportive public
comments could have influenced the outcome of these three rules even though they were granted
few rule changes. Therefore, an attention to these types of mass comment campaigns may be
important in clarifying influence at this stage of the process, and potentially the overall outcome

of the rule.

Summary Contributions

It is clear that interest groups continue to have a strong presence during the notice and
comment stage, largely through the submittal of public comments. This research makes two

unigue contributions to the literature worth highlighting again here. Though this research
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confirms the broader literatures assertion that business interests are the most influential at this
stage, it also reveals that state government interests, in at least some contexts can also be
significant players in the rulemaking process. The field has not highlighted this role in the
literature, which could result from any number of factors including the focus on less significant
more “normal’ rules, where states may not be involved. Regardless, future work should evaluate
the role of these interests in controversial EPA rulemakings.

This work also contributes to the literature as it relates to explaining why certain business
or other interests receive a rule change as opposed to others. Most notably, the introduction of
the total recommendations variable to explain which interest groups are likely to receive a rule
change proved a significant predictor variable across all three rules. As such, future work should
track the recommendations interest groups make when predicting whether they will receive a
rule change. Though the technical content of a comment was not a significant predictor of rule
changes across all the rules, the evidence would suggest that an attention to the arguments made
in each comment letter can also hetplain whether a group’s comment will be more likely to
receive a rule change. Simply put, the EPA may be more interested in technically-based
recommendations and so those groups that draft comment letters from this perspective may get a

more receptive ear from the agency.
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Chapter 6

Conclusion: So Did Someone Win?

Environmental and business groups were present and influential during the pre-proposal
and notice and comment stage of each rulemaking. The goal of this chapter is to determine the
overall scope of this influence, whether this varies by stage, and whether certain groups had
more influence than others when considering the entire process. This chapter addresses these
guestions, while also placing these findings into the broader context of the interest group
literature relating to the EPA and regulatory policy more generally. | conclude by outlining my
Regulatory Spheres of Influence Framework for clarifying interest group influence on rules at
the EPA. My expectation is that this framework may be fruitfully applied in other controversial

rulemaking contexts across agencies.

Differences in I nfluence across the Pre-proposal and Notice and Comment Siage

Chapters 4 and 5 illustrate that environmentalists may have been most influential during
the pre-proposal stage of the process, while business interests dominated the notice and comment
stage.To compare influence across the rulemaking process, this chapter analyzes the perceptions
of those most involved in the process, the interviewees, and supplements these perceptions with
available public documents. Ultimately, | argue that interest groups are more likely to exert
influence earlier in the process, but participation across the stages is important because it is
possible to have a significant impact at any stage. | then turn to discuss whether certain groups

drove the process as a result of their participation.
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Value of Pre-proposal Stage Involvement

Interviewees consistently argued that they were more likely to influence the rule during
the pre-proposal stage than at any other time in the rulemaking process. In fact, 74% of
interviewees believed earlier participation was better than participating later in the process, while
none asserted that involvement during the notice and comment stage was more important than
pre-proposal involvement (Table)20

Table 20. Interviewee Perspectives on the Most Important Stage to Participate (n=69)

Rule Participation in| Participation in| Both are | Did Not Selectl  Did Not
Pre-rule stage| Notice and Equal A Preference Know
Comment Stag

Tailoring 14 0 1 1 1
Rule
Oil and Gas 17 0 0 3 3
Rule
CAFE 20 0 0 9 0
Standards
Rule
Total 51 (74%) 0 1 (1%) 13 (19%) 4 (6%)

Interviewees offered some perspective for why they believed that earlier involvement
was important. For example, one environmental interviewee from the Tailoring Rule argued
“there is a more limited universe of changes that can happen after the proposal. After the final
rule, you can ask the agency to reconsider or take legal action, and potential influence is even
more circumscribed. So, you have concentrically smaller circles of influence just by the way the
process is designed.” Industry interviewees from this case agreed as one argued “successful
advocacy needs to start before the rule is proposed, for two reasons, human nature once you
settle on a position it is hard to argue off of it, if you wait and say oh wait a minute you missed
this, this, and this, it is harder to get those changed. Second, you end up with judicial deadlines
so you have only got 9 or 12 months to finalize a rule and they do not have time to review new

approaches.”
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This perspective was also consistent in the Oil and Gas Rule and the 2012 CAFE
Standards Rule. For example, one environmental interviewee in the Oil and Gas Ruléwegued
cannot afford not to be there, it used to be you would look for, or wait for a draft to come out and
you would comment on thatpw you have to get in there earlier...you cannot just show up at
the end.” An industry interviewee related to this rule concurred argiwnghave greater
opportunity to influence a rule before it is proposed than we do after. This is because once it has
been officially proposed there is less open discussion of th& rule

Interviewees in the 2012 CAFE Standard Rule might be the bluntest. Here, an
environmental interviewee asserted “once it is proposed the process is over, so the goal is to
influence that proposed rtllend an industry interviewee concludédf you wait until the public
comment period you have missed your best opportunity to get something into the rule. You are
protected, as these discussions do not go on the record. If you wait until the public comment
period and you get the agency to make the change, the agency can be subject to legal challenges,
SO we try to focus our efforts on the gn@posal stage.”

As such, these perspectives illustrate why interviewees believe earlier involvement is
critical in influencing the agency. These conclusions largely stemmed from the belief that the
agency is more open to interest group ideas, concepts, and perspectives regarding the direction a
rule should take at this stage. Once the agency has written a draft rule, interviewees argued that
the agency was less interested in making changes and so stakeholders have attempted to
influence rule writers earlier in the process.

Clearly, interviewees believe that participation earlier in the process is more important
than later involvement and the limited archival data available aligns with this perspective. First,

in the Tailoring Rule, both business and environmental interests may have been most influential
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on the outcome through their activities via the ANPRM process. Here, environmental interests
had called for the EPA to utilize a phased threshold-based approach to implement the Tailoring
Rule. In comparison, business interests highlighted the importance of establishing the thresholds
at the appropriate level to avoid relatively small GHG emitters. The EPA ultimately proposed a
rule that addressed these comments and in some cases the agency referenced ANPRM comment
letters as justifications. Therefore, it is likely that these interests were influential on the proposed
rule. Regardless, the Tailoring Rule may be somewhat of an anomaly. Here, the EPA moved so
quickly to produce the rule, whidimited the agency’s ability to include more stakeholder
engagement in the drafting process outside of the ANPRM structure. Moreover, interest group
interviewees argued that they are more involved during the drafting of proposed rules in other
contexts. Even so, interest groups did have some impact on the rule.

In the other two cases interest group influence was more pronounced at this stage. In the
Oil and Gas Rule, it is clear that environmental interests influenced the outcome. First, absent the
litigation from environmental interests that drove this rule to the agenda, the EPA may not have
updated the standards. Certainly, the EPA would not have had to adopt them on such a stringent
timeline as outlined in the settlement agreement. Furthermore, environmental interests advocated
for certain emission control technology such as replacing wet seals with dry seals on centrifugal
compressors that were included in the proposed rule. Thus, in this case it appears that
environmental interests were more influential on the outcome than business interests.

Finally, it is clear that environmental and business interests were heavily involved and
influential on the content of the 2012 CAFE Standards Rule. This is most prevalent in the
negotiation process between interest groups and the agency. Agency personnel clarified that it

was the goal of the administration to garner support from at least some vehicle manufacturers,
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prior to publishing the rule. As such, the agency made changes to the draft rule with input from
these entities. Manufacturers were not the only groups negotiating with the EPA, environmental
interests were also present and fought for a higher standard. Once the EPA finalized the draft
rule many business interests supported the rule and environmentalists got a standard that was
closer to their preferred 60 mpg threshold. In this case, both environmental and business interests
had a role in influencing the content of the rule.

As a result, interest groups likely did influence the outcome of each rule at this stage in
the process, which supports the perception of interviewees that earlier involvement is valuable in
influencing a rule’s content. This earlier involvement may also result in a higher likelihood of
receiving a rule change later in the process. Of those interviewees involved earlier in the process,
51% were granted a rule change in the notice and comment stage, while only 28% of those that
participated only during the notice and comment stage did. In the Oil and Gas Rule a high of
69% (in the Oil and Gas Rule) of interviewees were also granted a rule change in the notice and
comment stage after participating during the pre-proposal stage (Table 21). Tteere wer
significantly fewer interviewees in the Tailoring Rule or 2012 CAFE Standards Rules that were
not participants in the pre-proposal stage of the process, making comparisons here more
challenging. Nevertheless, in both of these cases, over 40% of those interviewees that were
participants earlier in the process received a rule change during the notice and comment stage as

compared to less than 25% of those interviewees that were not involved.
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Table 21. Comparison of Interviewee Participation during the Pre-proposal Stage and those
Interviewees Granted Rule Changes during the Notice and Comment Stage

Rule Interviewees| Interviewees
with Pre- | without Pre-
proposal | proposal
Participation| Participation

Tailoring 46% (6/13) | 0% (0/4)

Rule

Oil and Gas | 69% (9/13) | 44% (4/10)
Rule

CAFE 40% (10/25) | 25% (1/4)
Standards

Rule

Total 51% (26/51) | 28% (5/18)

There may be a variety of factors that might explain why those groups that were involved
earlier in the process were also granted rule changes during the notice and comment stage and |
discuss some of these factors in turn. Nevertheless, this finding lends support to the perception of
interviewees that earlier involvement is helpful for influencing the agency, perhaps during both

the pre-proposal and notice and comment stage.

Value of Notice and Comment Stage I nvol vement

Despite the widespread agreement among stakeholders regarding the importance of pre-
proposal participation, the interviewees also offered some perspectives regarding the importance
of submitting comments to influence EPA actions. Recall, 13 interviewees did not state a
preference that either the pre-proposal or notice and comment stage was more important for
influencing the agency, while one suggested that both were important (See Table 20). Even those
interests that suggested participation in the pre-proposal stage was most important did not say
that participation during the notice and comment stage was not necessary. In fact, all of the

interviewees in this study also submitted public comments regardless of their assertion that
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earlier involvement was critical for influencing outcomes. This suggests that the interviewees
also believe they received some value for participating at this stage.

In this context, interviewees offered their perspective regarding the value of the notice
and comment stage and some are summarizedlhexedition, to the importance of mass
comment campaigns noted earlier, one environmental advocate from the 2012 CAFE Standards
Rule highlighted “in some cases the final rule will look considerably different than the proposed
rule. It has been less common to see this the past 6-8 years. But, you can still point to some cases
at the EPA where this has happened.” An industry interviewee from the Oil and Gas Rule
concurred arguing “outsiders do not always see the significance of the public comment stage and
the changes at this stage can have a significant impactwrind This was certainly the case
in terms of the Tailoring Rule, which lends support to these beliefs.

Even if the agency does not make such significant changes as occurred in the Tailoring
Rule, industry interviewees in particular, noted the value of focusing on the details of a
rulemaking at this stage. One industry-related interviewee from the 2012 CAFE Standard Rule
suggestedwe use the public comment period to work through the rough spots that have not
already been negotiated, so we are still working through them, the whole objective is to get
through the processAnother interviewee from this perspective agreed suggesting “there were a
lot of weeds in the proposed rule and we dug into them.” The outcome of both the Oil and Gas
Rule along with the 2012 CAFE Standards Rule, support these claims as the agency made
numerous revisions to these rules that were focused on the details of compliance.

Finally, interviewees highlighted the importance of the public comment period, to show
standing for litigathn. As one environmental interviewee in the Oil and Gas case noted “the

comment process is important from a litigation perspective.” More directly, litigation might be
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more successful if the interest group can demonstrate that the agency could have considered
something included in their public comments, but chose not to do so. This action could be
considered arbitrary or capricious by a reviewing court (Kerwin & Furlong 2011). The Tailoring
Rule also demonstrates the importance of this participation as the Utility Air Regulatory Group,
submitted a public comment and was the lead plaintiftifity Air Regulatory Group et al. v.

EPA et al., where part of the rule was overturned.

As a result, though interest groups argued that they have the most influence during the
pre-proposal stage, participation during the notice and comment stage was still an important
avenue for influence as illustrated across each of the three rules. In some cases, the agency will
make significant changes to the proposal as was the case in the Tailoring Rule, or make
substantive revisions to the details of the regulation which can also be important in shaping the
rules contentlf the agency does not take an interest group’s preferred action at this stage, the

group can then proceed to litigate the case.

Modeling I nfluence across the Sages of the Process

As a result, interest groups were influential at all stages of the rulemaking process, and
the contribution of this dissertation is clarifying the scope of influence across the stages. Given
my results, | argue that a concentric circles analogy employed by an interviewee in this study is a
valuable tool to understand interest group influence during the rulemaking process (See Figure
9). The premise of this concept is that stakeholders can wield more influence over the outcome

of an agency rulemaking the earlier they get involved in the process.
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Agenda Setting

Pre-proposal Stage

Notice and Comment
Stage

Rule Finalization
Stage

Figure 9. Scope of Interest Group Influence on Regulatory Outcomes

Though most rulemaking literature discusses the three broad stages of the rulemaking
process, pre-proposal, notice and comment, and rule finalization stage, Chapter 4 demonstrates
that interest group agenda setting activities were important for explaining influence. The Oil and
Gas Rule is a particularly good example, where environmental groups sued the EPA and that
litigation resulted in a court mandate for the agency to update the standards (the goal of
environmentalists). By placing the rule on the agenda the environmental interests already
impacted the outcome. The question then became how different the standards would be.

Agenda setting also played a role in the Tailoring Rule and 2012 CAFE Standards cases.
The common starting point regarding the EPA’s activities to regulate carbon dioxide under the
Clean Air Act impacted both rules. Ultimately, the EPA’s choice to finalize the endangerment
finding, and 2010 CAFE Standards Rule set the stage for these two rules. Therefore, tracing
those interests that impacted these two regulations and even earlier actions sublassethe

al. v. EPA et al. decision in 2007 would further clarify the scope of influence for these two rules.

128



In fact, interviewees attested to the importance of these activities in shaping the context and
outcome for both rules. As a result, these activities were important for explaining regulatory
outcomes and so | argue that future work should include a detailed analysis of these activities.

This assertion is well founded in the policymaking literature, particularly when
evaluating influence on policy outcomes (Cobb & Elder, 1972; Stone, 1988; Cobb and Ross,
1997; Kingdon 2005; Pralle 2006). This is not to suggest that the rulemaking literature neglects
agenda setting (Golden 2003; Kamieniecki 2006; Rinfret & Furlong, 2011). Rather, much of the
pre-proposal research often briefly discusses these activities, and then focuses on interest group
actions via their informal actions during the drafting of a rule (Rinfret 2011a; 2011b; 2011c;
Yackee 2013). When evaluating interest group influence on outcomes, this dissertation suggests
that a more detailed analysis of these groups’ strategies during agenda setting is valuable for
generating a fuller picture of interest group influence on outcomes.

Though attention to agenda setting is important, this dissertation and the work of other
scholars (Kamieniecki, 2006; Rinfret 2011a; 2011b; 2011c; Yackee 2012) illustrates that interest
groups can have a significant impact on the content of rules during the drafting process.
Moreover, interviewees argued that their use of the informal interactions strategy was the most
valuable for exerting influence on outcomes. Thus, evaluating interest group activities during the
drafting process is essential and the 2012 CAFE Standards Rule is a particularly good example.
In this context, the outcome was driven by the negotiation processes the agency had with
business and environmental interests regarding the stringency of the proposed rule. Though there
were no similar negotiation processes in either the Tailoring Rule or the Oil and Gas Rule,
interviewees argued that their involvement was important in shaping those rules as well. In the

Tailoring Rule this influence was more formalized via the ANPRM process, while the informal
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interactions between agency personnel and environmentalist influenced the emission control
technologies required in the Oil and Gas Rule.

After the pre-proposal stage in the process, the opportunity and scope of potential
influence declined in two of the three cases under review here. Though interest groups did
influence the outcome of the Oil and Gas and 2012 CAFE Standards rules, the changes impacted
the details of the rule largely in terms of compliance pathwiys Tailoring Rule is a notable
exception. In this context, the agency made significant revisions to the proposed rule. As a result,
influence at this stage can be important in both shaping the details and potentially the overall
scope of the rule. Nevertheless, it is more likely that influence will be more limited at this stage
of the process, as noted by interviewees and the broader literature (West, 2009; Kerwin &
Furlong, 2011; Shapiro, 2013).

Finally, interest groups can wield influence over outcomes during the rule finalization
stage through litigation activities. If an interest group is granted a petition for reconsideration or
wins a lawsuit in court, the group can dramatically change the outcome. In two of the three cases
(Oil and Gas Rule and 2012 CAFE Standards Rule), interest groups were not very influential at
this stage because the courts accepted the authority of the EPA to establish these standards. The
Tailoring Rule is again the exception, as the Supreme Court overturned the rule, in response to
interest group complaints. This outcome is atypical of EPA rulemakings and rules across
bureaucracy more generally (Kerwin & Furlong, 2011; Klyza and Sousa 2013). As a result, it is
more likely that interest groups will wield more influence over agency actions earlier in the
process. Having said that, this case highlights the importance of tracking the rule through the
litigation process to determine which groups were most influential on not just the content but the

outcome of the rule.
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Thus, the concentric circles of influence concept is useful for understanding when interest
groups broadly armost likely to impact the regulatory process. We should expect that interest
groups are most influential earlier in the process. Nevertheless, this concept suggests that interest
groups can be influential across the rulemaking process. Thus attention to each stage in the
rulemaking process is important for understanding the role of interest groups. This is critical,
because it is possible that interest group influence at later stages in the process may actually
reverse the shape of the framework as exemplified by the Tailoring Rule example. Regardless,
future work focused on explaining interest group influence on regulatory outcomes should
evaluate all stages of the rulemaking process with the expectation that interest groups will be

more influential earlier in the process.

Access to the Circles of Influence

To be clear, the goal of this dissertation was to analyze the impact of interest groups
across the stages of the process and determine whether some groups were more influential than
others. In doing so, it became apparent that interest groups’ ability to exert influence in each case
was impacted by some external factors including decisions from the courts, the priorities of the
president, and the design of the EPA rulemaking process. In addition, the individual
characteristics of an interest group can also impact whether that group will be more likely to
influence the EPA. This section describes the role of these factors and concludes with a more
comprehensive framework to evaluate interest group influence in the rulemaking process.

Role of the Courts

As noted the courts can play a role in allowing interest groups access to the process via

mandating agency activitysolden, 2003; O’Leary, 2013; Klyza & Sousa, 2013). Because the

EPA has many statutory obligations and limited resources, the courts can serve as an important
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gatekeeper. This was clear in the case of the Oil and Gas Rule, where environmental interest
litigation served as the foundation for the rule. The courts also played a role in the other two
cases, most notably through tMass et al. v. EPA et al. decision thaaffirmed the EPA’s

authority to regulate GHGs. Thus, the courts can play a role in granting interest grogpsoacce
the rulemaking process.

Once the rulemaking process is complete, the courts again can play a role, this time
extending the playing field for influence. The courts can take up cases from interest groups
claiming that rules were arbitrary and capnisior outside the scope of the agency’s statutory
authority (Kerwin & Furlong, 2011; O’Leary, 2013). At this stage, interest group influence may
be more limited, by historical judicial deference. Simply put, agency personnel are committed to
designing rules that will survive judicial review and the arbitrary and capricious test (Nie 2009;
Kerwin & Furlong 2011). The courts then often defer to agency expertise, if the rule can be
logically derived from the evidence presented.

The courts will be more likely to take up interest group cases, when it relates to questions
of statutory authority. This was the case in the Tailoring Rule, where the court overruled the
agency decision because it ran against the plain language of the Clean Air Act. Though the
courts may apply stricter scrutiny to these cases, they are most likely to overturn agency
decisions in first generation rulemakings (Kerwin & Furlong, 2011). Once the courts have
established the EPA’s authority to regulate certain pollutants, such as GHGs, this becomes legal
precedent (Rosenbaum, 2008). The courts are unlikely to overturn legal precedent, and so the
courts may not take up future interest group litigation addressing the same question of statutory

authorityor to rule in an interest group’s favor in such a case (Rosenbaum, 2008). Nevertheless,
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examining the role of the courts and the legal context surroundingia mnalgortant for
clarifying which interest groups might influence a rule.
Presidential Priorities

In addition to the role of the courts, the president can influence interest group access to
the rulemaking process and those groups that might be more influendialleis content. There
is considerable research clarifying the levers of presidential influence on administrative activity
which include appointment power, priority setting, budgeting, and regulatory review among
others (Nathan, 1983; Waterman, 1989; Wood & Waterman, 1991; Freedman, 1995; Lewis,
2008; Klyza and Sousa, 2013; Vig, 2013). In thdgeate change rules, the president’s power to
establish priorities may have impeadinterest group’s ability to influence the agency.

As noted earlier, President Obama made climate change policy a priority of his
administration, thereby opening the pathway for interest groups to influence the content of the
rules. Interviewees also highlighted the importance of the priorities of the administration for
shaping which interest groups were influential or which perspective carried the day. For instance,
one avironmental interviewee from the CAFE Standards Rule argued “it is not just the
substance of arguments but also who you are, who is the messenger matters depending on the
political climate.” An environmental interest in the Oil and Gas Rule agreed arguing “let’s be
honest the agency is guided by political directive, if you are making an argument that aligns with
that directive you get traction and if not you are not going to get a positive response.” This was
particularly important in the Oil and Gas Rukeenvironmental interviewees noted that “a
political directive went out...and they were not going to push hard on natural gas.”

Industry interviewees also noted the role of presidential priorities. One industry

interviewee in the 2012 CAFE Standards Rarued “political considerations can and do have
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an impact in these processes, or trump sound science and data.” Another industry interviewee

from this case was blunter noting “the White House was calling the shots.” Similar sentiments

were apparent in the Tailoring Rule, but in more muted terms where one industry interviewee
argued “it is more to do with the interests being aligned, then anyone maliciously trying to cater

to one side or the other.” An industry advocate from the Oil and Gas Rule concurred noting “the

last administration was more oil and gas business friendly than this one. But, that is what makes
our country so great the pendulum shifts and it is doing so’now.

Thus, assessing which interest groups may be most impactful on a rule, may be in part
influenced by the political goals and philosophy of the administration. This is a function of the
fact that agency personnel may be predisposed to support the positions of environmental or
business interests depending on the priorities of the president. This is bétlaeisele does not
align with presidential priorities may be delayed or withdrawn (Vig & Kraft 2013). As such,
attention to the position of the president in a regulatory policy area may be important in
contextualizing interest group activities and influence.

Accounting for the EPA Process

Though presidential priorities can impact the success of certain interest groups in
influencing the outcome, the rulemaking process employed by the EPA also impacts the
equation. Ultimately, few interviewees explicitly argued that certain groups were more
influential on outcomes than others as a result of interest group favoritism or presidential
priorities. Rather, they frequently suggested that the EPA was relatively balanced in its
stakeholder input processes. For example, one industry advocate from the Oil and Gas Rule
argued “the agency desa fair job balancing the environmental objective and addressing the

concerns of the regulated industry and working with industry to achieve the same objective in a
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costeffective manner.” An interviewee from the industry perspective in the 2012 CAFE
Standard Rulenade a similar claim concluding “the EPA is fair and tries to deal with everyone
including states, nongovernmental organizations, and industry...it is a balanced approach and
they do not and should not favor some views over others.” And this perspective carried to the
Tailoring Rule where an industry representative asséttey do a good job of finding middle
ground, where we cut back on emissions, but they are not going to go so over board to put us out
of business.

Environmental groups across the three rules largely agreed with this industry perspective.
For example, one interviewee from the 2012 CAFE Standard Rule comrfigntesl a pretty
open and accessible process. No groups had undue influence and generally it went as the process
should.” An environmentalist in the Oil and Gas Rule concustgthg “this agency put a lot
into the public [engagement] process and that publiceps@cimportant.” Finally, one
environmental interviewee in the Tailoring Rul&ed the EPA is always “wrestling with these
regulatory issues and how best to achieve their mission, the agency will listen and make changes
that helps it achieve the missidn

Some interviewees went on to argue that this balancing act was essential. For example,
one industry interviewee from the Oil and Gas Rule concltidetk are comments from
environmental groups for more strict regulations or to regulate more, so they have to balance that
with what industry says.” An industry advocate in the Oil and Gas Rule illustrated the problems
that the EPA might face if they do not take this approach asseifithgy are perceived as
cooperating with industry they are criticized by certain groups, saying they are in the pocket of
industry. Conversely, they get criticized if they have closed door meetings with Sierra Club or

Wild Earth Guardians, without including industry.” These comments were not confined to
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industry either as an environmental interest from the 2012 CAFE Standards Rule agreed arguing
“we do appreciate the EPA, they are crushed on both sides and they take that criticism, there are
a number of people in the EPA that do the best they can

As such, interest groups argued that the EPA played an important role in bringing in a
variety of stakeholder perspectives into their decision making processes. These interviewee
perspectives are also consistent with literature focused on examining the rule making process, of
the EPA. Recall, the EPA is committed to conducting reg neg lite (Lubbers 2008) or shuttle
diplomacy (Rinfret, 2011a). These regulatory structures are designed to incorporate information
from business and environmental groups to produce more effective rules. This approach is also
logical given EPA rules are frequently litigated (O’Leary, 2013) and so the expectation is that the
more the EPA gets stakeholder buy-in, the less litigation they may have to deal with (Fiorino
2004; 2006). Even in those cases where the EPA is sued, being able to demonstrate that the
agency actively engaged and attempted to improve the rule through stakeholder engagement may
illustrate that the rule was neither arbitrary nor capricious. Therefore, the EPA rulemaking
process promotes the participation of a wide variety of stakeholders and this provides interest
groups of all types an opportunity to influence the rule regardless of the preferences of the

president or the action of the courts

Accounting for Interest Group Characteristics

Finally, interviewees highlighted that certain groups can wield more influence over
outcomes than others based upon the group’s unique characteristics. The key characteristic
highlighted by interviewees’ centers around expertise in a particular policy area. For example,
one industry interviewee in the Tailoring Rule argued “there are so many fish in the pond, but

depending how right down your alley a rulemaking is, will impact the level of attentiveness you
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expect from the agency.” This sentiment was also noted in the Oil and Gas Rule, where an

industry interviewee argued that “the American Petroleum Institute [API] was more influential,

because the regulation had more impact on them and their constituents.” An environmentalist

from the 2012 CAFE StandardsiR concurred arguing “obviously the manufacturers have

access, but this makes sense the agency is regulating them, they should consult them.” Another
interviewee from the industry perspective elaborated on this point arguing that the influence of
any given interest is “a function & how much expertise you bring...for example General Motors

has some of the top experts on mobile air conditioning in the world, and so they have a lot of
credibility in that area. If you have a small company with a couple guys that do all the work on a
range of issues, you just don’t have that credibility. You won’t carry the same weight.”

Business interests were not the only groups that were considered to have expertise in each
policy area. Large environmental groups were also noted as having the technical expertise to
influence rulemakings. For example, one environmental interest in the Oil and Gas Rule asserted
“our organization, relative to other players is somewhere above the middle, because of our mix
of membership and technical expertise. It is hard to compare to Environmental Defense Fund,
Clean Air Task Force, and Sierra Club they are a particular kind of beast and on the technical
side can be very influential.” Another environmentalist in the 2012 CAFE Standard Rule noted
“the National Resource Defense Council (NRDC) and the Union of Concerned Scientists (UCS)
do the deep dive and technical stuff and are very effective with the agencies.” As such,
interviewees generally argued that larger trade associations and environmental groups were more
likely to exert influence on these rulemakings than other groups, because they had the in-house

expertise to provide critical data to the EPA.
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The results of the public comment analysis clearly demonstrate the influence of these
larger organizations on both sides of the debate. For example, the API requested 15 of the 32 rule
changes granted in the Oil and Gas Rule, the Alliance of Automobile Manufacturers requested
nine of the 29 rule changes granted in the 2012 CAFE Standards Rule, and the Texas Industry
Project (a coalition of 70 businesses including Fortune 100 companies) requested four of the 15
rule changes in the Tailoring Rule. The role of large environmental groups was also reflected in
the results of the notice and comment stage though to a lesser extent. In this case, the EDF and
the UCS both were granted a rule change in the 2012 CAFE Standards Rule.

Interviewees went on to suggest that these larger groups had more influence in part
because they have access to significant resources. This access allowed them to build their
expertise across the different sectors of the economy. One industry interviewee in the Oil and
Gas Rule noted thdteveral trade associations are more influential than others, because they
have deeper pockets” and are able to use those resources to review and influence regulation.
Another industry interviewee in the Oil and Gas Rule added that larger trade assotwatiihs
fairly large influence...because they are willing to sue the EPA.” As such, interviewees noted
that those organizations with greater access to resources aredikalye more technical staff to
review rules and discuss changes with agency personnel. These conclusions are also consistent
with the literature that illustrates those interests with more resources will participate more
frequently (Furlong 2007; Rinfret & Furlong, 2012), but neither side is likely to have a material
advantage (Baumgarter et al., 2009). This is because both sides have access to resources and can
build expertise.

One way smaller groups can address possible resource imbalances, is through joining

coalitions to pool resources (Hojnacki, 1997; Baumgarter et al., 2009). This was common for
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both business and environmental interviewees in this dissertation. For example, one
environmentalist in the 2012 CAFE Standards Rugaed “our Go 60 Campaign had consumer,
environmental, and public health groups that were tailored to different constituencies and filled
different needs.” Another interviewee added that we “had a core group for the technical piece, to
brainstorm policy ideas, get advice and produce white papers” on certain topics. One interviewee
succinctly captured the value of this approach suggesting “each group has different specialties,
structures, skills, outreach, and analysis capabilities. So, the benefit of working in coalition is to
leverage that expertise.” Coalition building was also prominent among environmental interests in
the Oil and Gas Rule as one noted “we were working with several other large groups, sort of a
collaborative process on our side so that the major groups were all engaged together.” This
coalition building also had positive results in this rule, as the Sierra Club along with 12 other
environmental organizations were granted two rule changes in the Oil and Gas Rule in response
to their coalition comment.

Industry interviewees also noted the importance of forming coalitions. For example, one
industry interviewee in the 2012 CAFE Standard Rule suggested “there is an unwritten rule that
you talk about details with each other, but not when you are at such high political levels as was
the case here. You had auto companies not knowing what the othesayigge’ This made it
more difficult for the auto companies to show a unified front, which may have impacted their
ability to influence the agency. Industry interviewees also highlighted the importance of
participating in coalitions, particularly for those smaller firms. One interviewee from the Oil and
Gas Rulementioned “we are a very lean organization and we rely on trade groups to help us
out.” An interviewee in the Tailoring Rule made a similar claim suggesting “we have two staff

for everything...so we tend to be involved in these kind§things through coalitions.” Therefore
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groups from both sides were building coalitions as a means to pool resources and more
effectively convey their message to the EPA.

Finally, some interviewees suggested that sometimes just having the right person, with
positive personal relationships with regulators was sufficient to influence the agency. For
example, one environmental interest from the Oil and Gas Rule noted “consistent involvement
with regulatory agency staff, so they get to know you and trust what you have to say...definitely
helps.” One interviewee from a fuel provider perspective in the 2012 CAFE Standards Rule
agreed arguing that it is critical “to hire the right consultant to lobby staff.” The same sentiment
was voiced by one environmental advocate in the Tailoring Rule who said “if you are starting
from a new perspective or trying to advocate in an area you do not often participate in, it is more
difficult to get the agency to make changes.” It is difficult to quantify the potential influence of
individuals, based upon the results of this research. However, it is clear that building trust
between regulated interests and regulators can result in more positive working relationships
(Scheberle 2004; Fiorino 2006; Rinfret & Pautz, 2014) that might correlate with increased
influence. Moreover, Berry and Wilcox (2008) have concluded that these personal relationships
are important, at least in the congressional context, which may lend support to the interviewee
perspectives here.

In summary, generally larger business and environmental organizations with more
members and resources to commit to rulemakings are perceived to have the most influence and
this was certainly the case during the notice and comment stage. Interviewees noted these groups
often have more resources at their disposal to build and then contribute their expertise to a
regulatory process. Interviewees argued that it was through applying this expertise that a group

can influence the agency. Though it was easier for larger groups withn¥ttoase expertise to
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exert influence, interviewees argued that groups with fewer resources and associated expertise
can also participate in coalitions to increase the likelihood of impacting the regulatory outcome.
Coalitions did have some success in influencing outcomes on both the environmental and
business side across the three rules, which would support these beliefs. Finally, interpersonal
relationships between agency personnel and specific individuals from interest groups may also
impact whether a certain group will be more influential on outcomes. Though | could not

confirm these claims, they are consistent with other scholarship (Berry & Wilcox 2008).
Therefore, these interest group characteristics can also influence whether a certain group will be

more likely to influence the agency provided they get access.

Establishing a Model of Interest Group |nfluence on Rulemaking

As a result, analyzing the activities of interest groups throughout the rulemaking process
is important for gauging influence, but these actions do not occur in a vacuum so it is also
important to evaluate other factors that can aftest groups’ success. First, the courts were
important in these climate cases fdpailing interest group’s to place rules on the agenda of the
EPA. At the same time, President Ob&wammitment to climate policy likely also impacted
the types of groups that had access to agency personnel during the pre-proposal stage and their
broader influence overall. Yet, the design of the EPA rulemaking process also influences the
groups that @& present. The efforts of the EPA to include a wide variety of stakeholder voices
suggest that the EPA may be open to more perspectives than just those dictated by the president.
Finally, certain interest groups and their unique characteristics might also explain whether a
specific group is likely to influence the agency at any stage. Therefore, more effectively
conceptualizing the role of interest groups on regulatory outcomes must account for these other

factors as outlined in my Regulatory Spheres of Influence Framework (Figure 10
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Figure 10. The Regulatory Spheres of Influence Framework

Is One Sde Likely to Win?

Figure 10 demonstrates that there are a variety of factors that impact whether certain
interest groups will have influence over regulatory outcomes at the EPA. Thus, the rulemaking
process represents a challenging road for a set of interests to dominate the entire process and this
is born out in my result$n none of three cases did a clear “winner” either environmental or
business appear. In two of the three rules (Oil and Gas and 2012 CAFE Standards) influence was
generally balanced. In the Oil and Gas Rule environmentalists were influential in agenda setting
and the broader pre-proposal process, while business interests dominated the notice and
comment stage. For the 2012 CAFE Standards Rule, both interests were involved in pre-proposal
negotiations that shaped the final rule. Turning to the Tailoring Rule, it is clear that business
influence during the notice and comment stage, as well as the rule finalization stage, was

important in shaping the outcome. But, even here arguing that business groups drove the

142



outcome is likely inaccurate. First, some business interests were calling for thresholds as high as
one million tongCovanta Energy Corporation 2010), which the EPA did not accept. In addition,
the fact that the EPA carried out the rule at all, ran counter to the arguments of many in the
business community. Thus, the effort of the EPA to increase the thresholds in response to
business concerns was important, but it is not an example of the agency caving to all business
groups priorities.

Thus, the most plausible argument from these results is that no one side was unduly
influential on outcomes and in fact group influence is generally balanced. The structure of Figure
10 also supports this conclusi@me set of interest groups has to “win” in the agenda setting
stage, and then must “win” at each stage of the rulemaking process to achieve their priorities.

This requires interest groups to align their preferences with the president, while also navigating
the EPA process predicated on including a wide variety of interests and building consensus for a
rule’s content. Then, the rule must survive litigation, where the EPA must defend the action they
took. The argument that an interest will run the table across these areas is inconsistent with the
data presented in this report and is probably unlikely for other controversial rules.

This conclusions corsistent with Rinfret’s (2011a) research focused on more “normal
rules” at the EPA, where she argued interest group influence was balanced. However, this
conclusion is not consistent with Wagner et al. (2010) who asserted that business interests were
disproportionately influential. The divergence in these findings from Wagner et al. (2010) may
be explainable.

First, Wagner et al. (2010) do not include primary perspectives from interest groups to
determine whether business groups that had more access throughout the rulemaking process, also

wielded more overall influence. Second, Wagner et al. (2010) did not examine the agenda setting
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stage and what caused the EPA to carry out these rules. As illustrated in this study, this stage can
be important in explaining influence. And, third, the rules that Wagner et al. (2010) reviewed

were not salient or economically significalihus, if Wagner et al.’s (2010) results are accurate

and business groups dominated in these less significant rulemakings, it is still plausible that in
controversial rules, like these climate rules, influence is more balanced.

The broader literature focused on agency capture also aligns with my conclusion,
especially for controversial rules. Scholars have argued that the EPA and most federal agencies
are not captured by regulated interests. This is because of the role of competing interest groups,
political oversight, judicial review, and strong agency culture limit the ability of regulated
interests to control outcomes (Eisner, Worsham, and Ringquist 2006; Rinfret & Pautz, 2014).
These factors alsan limit environmentalists’ impact as well. In the case of the EPA, the agency
has often had supporters and opponents in the interest group community that have monitored
agency activities. At the same time, political overseers in Congress and the Executive Branch
have done the same, in part resulting from interest group pressure to do so (Eisner et al., 2006).
The participation of these groups can influence agency actions and limit the opportunity for
overly favorable outcomes to one side or the other. In the event that one side did win, if the
outcome runs counter to the EPA’s overall mission or statutory authority the courts are likely to
overturn the rule (Eisner et al., 2006). As a result, it may be likely that interest group influence is

balanced across not just controversial rules as outlined in this study but all rules at the EPA.

Concluding Thoughts and Outlook

Overall, this dissertation set out to answer three questions 1) what strategies did interest

groups use to influence the EPA; 2) did these strategies translate into influence; and 3) what can
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this tell us about the role of interest groups in other controversial rules at the EPA and the
bureaucracy broadly?

In relation to question 1, it is clear that interest groups used a variety of strategies to
influence the EPA during the pre-proposal and notice and comment stage. Though this
dissertation clarifies the importance of considering the agenda setting process separately from the
other pre-proposal activities (i.e. drafting the rule), it does not go into great detail regarding
interest groups strategies during this process. Rather, | focus on interest group activities when the
agency begins to draft the rule. Here, the most frequent strategy employed by stakeholders was
to participate in informal interactions with agency personnel. This approach was favored over
that of meetings with OMB in particular. Interest groups were more varied in their notice and
comment stage strategies, though submitting public comments was the most common strategy
employed.

Ultimately, interest groups perceived these two strategies (informal interactions with
agency personnel during the pre-proposal stage and submitting public comments) as most
impactful on the agency and this is borne out in my results. Though both were important, interest
groups found their informal conversations and meetings with agency personnel as the most
useful strategy for influencing the agency overall. Regardless, both environmental and business
interests influenced the agency via these two pathways. Environmental interests may have been
more influential during the pre-proposal process and business interests more so during the notice
and comment period. Despite these differences, this chapter clarifies that no set of groups
dominated any of these rules, rather influence was generally balanced. Thus, | argue that these
conclusions are likely to be true in other controversial rules at the EPA and potentially the

bureaucracy as a whole.
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These conclusions also have some implications for the broader interest group literature
and regulatory policy. My findings are most akgiwith the elite pluralist perspective. Though
more business interests were involved in these rulemakings, environmental and other public
interest groups also participated. In addition, business and environmental groups bargained
within their own coalitions and with the EPA to achieve their stated priorities. The resulting
policy then reflects these bargaining activities, as elite pluralists posit. Finally, the fact that
interes group influence was balanced is also consistent with the argument from elite pluralists’
that though business interests may participate more frequently this does not mean that they will
control policy outcomes. Therefore, interest group participation in rulemaking and policy more
broadly may result in more effective policy that achieves societal goals. This may be even more
likely in the context of administrative agencies given ageeeyonnel’s subject matter expertise
and commitment to theagency’s mission (Eisner et al., 2006; Kerwin & Furlong, 2011).
Therefore, agency personnel may more effectively utilize interest group expertise to produce
outcomes that achieve the public interest and carry out political goals and objectives. From this
perspective, interest group participation in administrative activity should be encouraged.

To be clear, this dissertation focuses on controversial rules at the EPA. Nevertheless, |
argue that these results are likely to be true in more normal rules as well. | come to this
conclusion based upon the fact that the EPA is interested in receiving stakeholder input from a
variety of perspectives and EPA rulemakings receive a lot of attention overall from both
environmental and business interests (Rinfret & Furlong 2@kla. result, | would argue that
the elite pluralist perspective may carry over to more normal rules particularly at the EPA.
Simply put, there may be fewer participants in less controversial rulemakings, but this does not

mean that both environmental and inass interests won’t participate. In fact, in some less
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controversial rulemakings, interest group influence has been balanced at the most critical stage,
the pre-proposal stage (Rinfret, 2011a; 2011b; 2011c). Thus, | argue that even if business
interests dominate the notice and comment stage as is common in both normal and controversial
rules, the elite pluralist perspective may still best explain outcomes, given environmental
interests may participate earlier in the process and influence the overall outcome of the rule.

Finally, as the Trump administration entersa#fivith a different ideological perspective
on environmental regulation, it is useful to conjecture about what this may mean for my results.
President Trump has publically stated his goal to reduce environmental regulations on business,
suggesting that these interests may have a more receptive ear within the administration
(Davenport 2017). This is likely to influence the priorities of the EPA and the types of
regulations the agency will consider and finalize. Moreover, the administration is likely to
attempt to rollback some environmental regulations, including those in the climate change space
(Davenport, 2017). These are important changes that will impact regulatory processes at the
EPA, but they should not be overstated.

It is still unlikely that business interests will be able to control regulatory outcomes at the
EPA. This is because the agency has been charged with carrying out existing legislative
directives from Congress. Once a rule is finalized, it also has the effect of law and the EPA has
an obligation to implement ¢ If the Trump administration directs the agency to withdraw or
significantly rollback regulations, the agency must carry out another rulemaking process that
justifies that outcome. Environmentaliats likely to question the agency’s conclusions in this
regard and can also force the agency to act on its legislative obligations (as was the case in the

Oil and Gas Rule). Once a rulemaking starts, the agency may continue to conduct their

%8 Should the EPA renege on its enforcement responsibilities, interessdrawp the opportunity to file civil suits
against polluters in lieu of agency enforcement (Eisner et al., 2006).
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stakeholder outreach efforts that can also soften the role of business interests. Therefore, the
Trump administration may influence the process, but it may not result in outcomes that are solely
influenced by business interests. Nevertheless, dglusident Trump’s statements on the

environment and climate change policy in particular, these conclusions will certainly be tested in
the years to come. Future work applying my framework to the EPA and other agencies during
the Trump administration should clarify just how much success President Trump has in this

regard.
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Appendix A

Semi-Structured Interview Protocol for Agency Staff

Hello, my name is Jeff Cook and | am a graduate student at Colorado State University. In
collaboration with Dr. Robert Duffy, | am conducting this research project. The overarching
purpose of this project is to examine the development of rulemakings at the Environmental
Protection Agency (EPA). In terms of our discussion, we would be focusing on your role as a
part of X Rule. Information provided in this interview may be used for the development of an
article for an academic journal submission.

Participation in this study is voluntary, and you have the right to refuse participation in
this study at any time even while the interview is in progress. There are no known risks or direct
benefits to you, but we hope that the results of the study may give agencies a better
understanding of how outside groups view the rulemaking process. If you decide to participate,
the information you give is confidential and will not be attributed back to you. | will be taking
written notes, but our conversation will not be recorded.

Additionally, this research was approved by the Institutional Review Board at Colorado
State University. If you have any questions about your rights as a research subject, | will provide
you with the contact information of the chair of the IRB, Janell Barker. Likewise, if you would
like the contact information of my professor, Dr. Duffy, | can provide that for you.

Do you have any final questions about the research? Are you willing to be interviewed for
the purpose of gathering data for this research? Excellent, let’s begin.

1. What was your role in this rulemaking?

2. Why do you think this rule was on the agenda?

3. Would you discuss the process used by the agency to produce this rule prior to the formal
proposal in thé-ederal Register?
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9.

Did you recall any stakeholder outreach prior to the proposal, if so why did the agency
conduct this outreach?
Would you discuss the role of OMB within this rulemaking and potentially how their
involvement in this rule compares with their presence in other rules?
From the proposed rule to the final rule can you recall and discuss any important
changes?

a. What prompted these changes?
How did the agency deal with litigation in this case?
If the agency were to do this rule over again, what process improvements do you think
would be useful?
This concludes my interview questions, is there anything you would like to add that | did
not ask?

10.Would you mind identifying any other key players | should consider contacting for this

study?
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Appendix B

Semi-Structured Interview Protocol for Interest Groups

Hello, my name is Jeff Cook and | am a graduate student at Colorado State University. In
collaboration with Dr. Robert Duffy, | am conducting this research project. The overarching
purpose of this project is to examine the development of rulemakings at the Environmental
Protection Agency (EPA). In terms of our discussion, we would be focusing on your interactions
with these agencies as a part of X Rule. Information provided in this interview may be used for
the development of an article for an academic journal submission.

Participation in this study is voluntary, and you have the right to refuse participation in
this study at any time even while the interview is in progress. There are no known risks or direct
benefits to you, but we hope that the results of the study may give agencies a better
understanding of how outside groups view the rulemaking process. If you decide to participate,
the information you give is confidential and will not be attributed back to you. | will be taking
written notes, but our conversation will not be recorded.

Additionally, this research was approved by the Institutional Review Board at Colorado
State University. If you have any questions about your rights as a research subject, | will provide
you with the contact information of the chair of the IRB, Janell Barker. Likewise, if you would
like the contact information of my professor, Dr. Robert Duffy, | can provide that for you.

Do you have any final questions about the research? Are you willing to be interviewed
for the purpose of gathering data for this research? Excellent, let’s begin.

What is your official title and how long have you worked in this position?
When did your group get involved in this rulemaking?

What were your organizations initial concerns with this rulemaking?
How did you convey these concerns to the agency?

PwnPE
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5. Was the agency responsive to your concerns?
a. If so at what stage?
6. Were you involved in OMB meetings? If yes, would you elaborate on this process? In
addition, would you discuss your perceptions of this office’s role in the process?
7. If you submitted a comment, why do you think the agency made, or did not make,
changes in response to your comment?
a. What in your opinion makes the agency more likely to change a rule in response
to a comment?
8. In your opinion, are there certain arguments that receive more traction within the agency
in terms of gaining influence on outcomes?
a. Does the stage of the process that you get involved in matter in influencing the
agency?
9. Do you think other groups or institutions have more impact? If so, who and why?
10.Were your actions in this rule similar to your actions in other rulemakings?
a. Why or why not?
11.1f the agency were to do this rule over again, what would you suggest the EPA do to
improve the process or outcome?
12.This concludes my interview questions, is there anything you would like to add that I did
not ask?
13.Would you mind identifying any other key players | should consider contacting for this
study?
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Appendix C

Coded References by Frame Used to Influence Agency Personnel

Frames Tailoring Rule | 2012 CAFE Standard Rule | Oil & Gas Rule
Lewicki et al. Frames Lewicki et al. Subframe ‘ Rinfret's Frames | References References References Total
Identity 0
Characterization 0
Conflict Management 0
Avoidance 0
Fact-finding Expertise 16 36 22 74
joint problem solving 3 13 1 17
Expertise Expertise 20 45 32 97
Adjudication 1 0 1
appeal to political action 0 1 1
market economy 0 3 3
struggle/violence 0
other/grassroots 0
Whole Story Instructive 39 77 39 155
Social Control 0
Power 0
Authority/positional 1 1
Resources Expertise 11 7 10 28
Expertise Expertise 1 0 3 4
Personal 5 3 1 9
Coalitional 0 0 0 0
Sympathy 0 0 2 2
Force 0 0 0
Moral 1 0 1
Voice 0 0 3
Risk Perception Fiscal Feasibility 3 7 1 11
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Loss vs gain

Fiscal Feasibility (Broadly)
Legal

Public Health

Cumulative Total

Fiscal Feasibility 5
Added Frames

14
20

142

165

18

12
15

236

16
15

154

31

42
50

532



Append

ix D

Table 22. Tailoring Rule Pairwise Correlations between Each Independent Variable

Variable DC | State Environmental | Trade/Business | Fiscal Legal Technical Policy Recommendations| Page
Agency | Interest Group Arguments | Arguments | Arguments | Arguments Count
DC 1.0
State Agency - 1.0
0.11
Environmental - -0.16 1.0
Interests 0.02
Trade/Business 0.09 | -0.47 -0.53 1.0
Group
Fiscal Arguments - -0.07 -0.19 0.16 1.0
0.01
Legal Arguments - -0.11 0.08 0.05 -0.20 1.0
0.14
Technical Arguments| 0.11 | 0.23 -0.14 -0.05 -0.40 -0.19 1.0
Policy Arguments - -0,08 0.22 -0.10 -0.03 -0.55 -0.43 1.0
0.25
Number of 0.24| 0.18 -0.17 0.05 -0.19 0.08 0.48 -0.40 1.0
Recommendations
Page Count 0.43| -0.13 0.16 0.04 -0.13 0.45 0.19 -0.47 0.38 1.0
Table 23. Oil and Gas Rule Pairwise Correlations between Each Independent Variable
Variable DC | State Environmental | Trade/Business| Fiscal Legal Technical | Policy Other Recommendations Page
Agency | Interest Group Arguments | Arguments | Arguments | Arguments | Arguments Count
DC 1.0
State Agency - 1.0
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0.11
Environmental - -0.16 1.0
Interests 0.02
Trade/Business 0.09 | -0.47 0.18 1.0
Group
Fiscal Arguments | - -0.11 -0.06 0.18 1.0
0.05
Legal Arguments | 0.25 | -0.10 0.04 0.11 0.10 1.0
Technical 0.08 | 0.20 -0.42 0.38 -0.07 0.14 1.0
Arguments
Policy Arguments | - -0.03 0.04 -0.22 -0.26 -0.34 -0.60 1.0
0.15
Other Arguments | - -0.13 0.56 -0.40 -0.08 -0.08 -0.46 -0.13 1.0
0.02
Number of 0.11 | -0.07 0.06 0.09 0.16 0.38 0.39 -0.54 0.02 1.0
Recommendations|
Page Count 0.22 | -0.08 0.21 -0.09 0.15 0.41 0.18 -0.26 -0.08 0.57 1.0
Table 24. 2012 CAFE Standards Rule Pairwise Correlations between each independent variable
Variable DC | State Environmental| Trade/Businesg Fiscal Legal Technical | Policy Other Recommendationy Page
Agency | Interest Group Arguments| Arguments| Arguments| Arguments| Arguments Count
DC 1.0
State Agency - 1.0
0.10
Environmental - -.16 1.0
Interests 0.02
Trade/Business | 0.09 | -0.47 -0.53 1.0
Group
Fiscal Arguments | - -0.07 0.12 -0.31 1.0
0.11
Legal Arguments | 0.18 | -0.08 0.11 0.03 -0.08 1.0
Technical 0.02 | 0.07 -0.25 0.38 -0.49 -0.17 1.0
Arguments
Policy Arguments| - 0.27 0.22 -0.33 -0.09 -0.20 -0.63 1.0
0.11
Other Arguments | 0.06 | -0.05 -0.09 0.17 -0.09 0.12 0.03 -0.13 1.0
Number of 0.20 | -0.09 0.01 0.19 -0.10 0.09 0.40 -0.44 0.18 1.0
Recommendationy
Page Count 0.29 | -0.07 -0.08 0.17 -0.06 0.17 -0.13 -0.24 -0.03 0.17 1.0
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Tailoring Rule Regression Results

Logistic regression Humber of obs = 400
LR chiZ (9) - 156.37
Prob > chil = 0O.0000
Log likelihood = -161.77613 Pzeudo R2 = 0.3258
changeldum Coef. Std. Err. 2z P>lz| [95% Coni. Interwval]
dedum .3450901 .3524838 0.99 0.322 -.3417654 1.035946
stateagdum 2.229231 .B282219 2.69 0.007 6059463 3.852516
publicdum -1.237055 1.184436 -1.04 0.255 -3.558507 1.084398
tradebusdum .B233481 . 78548 1.05 0.255 -.7161645 2.362861
fiscalperce~1 -.89130743 1.225114 -0.758 0.455 -3.328093 1.4859944
legalpercentl 1.971767 .B210239 2.40 0D.016 .3625896 3.580944
techpercentl 2.840373 .B68328 3.27 0.001 1.138481 4.542264
numberrecsl 400481 .0B831687 4.82 0.000 2374733 .5634886
pgentl 0127632 .0151586 0.84 0.400 -.0169471 .0424735
_cons -4 .608887 . 8952458 -5.15 0.000 =6.363536 =-2.854237
Oil and Gas Rule Regression Results
Logistic regression Hurmber of aobs = 175
LR chiz2 (9) = 109.27
Prob > chi2 = 0.0000
Log likelihood = -59.125225 Pseudo R2 = 0.4803
change Sdum Coef. 5td. Err. z P>lz| [95% Conf. Interval]
deodum -1.272528 . 1376166 -1.73 0.084 -2.71823 173174
stateagdum 16.91176 1826.055 0.01 0.993 -3562.09 3595.914
publicdum 14.57891 1826.055 0.01 0.993 -3564.024 3593.981
tradebusdum 16.64361 1826.055 0.01 0.993 -3562.358 3595.646
fiscalperce~5 .003811 .0197535 0.15 0.847 -.0345%051 . 0425271
legalpercents 0064992 .0385016 0.17 0.866 -.0689626 .081961
techpercent5 .0202677 .0102845 1.97 0.045 .0001105 .0404249
numberrecas .178345 .0506418 3.52 0.000 0790888 2776011
pgcnts .0212071 .0109436 1.94 0.053 —-.000242 . 0426561
_cons =-19.84092 1826.055 -0.01 0.991 -3598.844 3559.162
Note: 11 failures and 0 successes completely determined.

2012 CAFE Standards Rule Regression Results
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Logiscic regreasion Number of obs = 160
LR chi2 [9) = 64 .30

Prob > chi2 0.0000

Log likelihood = -60.97035 Pzeudo R2 = D.3453
change3dum Coef. Std. Err. z P>z [95% Conf. Intervall]
dodum 2308894 LA946577 D.47 0.641 -, 7386219 1.200401
stateagdum 2.514104 1.43851 2.03 0.043 094876 5.T733533
publicdum 1.540347 1.2204 1.59 0.112 -.4515941 4.332287
tradebusdum 3.006338 1.114233 2.70 0.007 . 822481 5.190196
fiscalperce~3 5.137724 1.552961 3.31 0.001 2.093977 8.181471
legalpercent3 -2.396574 3.475015 =0.69 0.450 -5.207479 4.414331
techpercent3 2.848664 1.231711 2.31 0.D021 .4345544 5.262774
numberrecs3 .3269884 .0878453 3.72 0.000 1548148 .499162
pgcntt3 0007523 0045413 0.17 0.868 -.0081485 . 0096531
_cons -7.1402591 1.54B804 -4.61 0.000 =-10.17435 -4.106187

Table 25. Summary Analysis of Tailoring Rule Bivariate Regression Results (statistically
significant results in bold)

Variable Variable Intercept | Coefficient | Probability | P— Pseudo

Category of Change | value |R-
squared

Organization | State Government | -1.22 157 380% 0.000 | 0.0633

Type Interest

Organization | Environmental -0.81 -2.08 -87% 0.005 | 0.0299

Type Interest

Organization | Business Interest | -0.76 -.24 -21% 0.302 | 0.0022

Type

L ocation Washington D.C. | -1.65 .647 91% 0.005 |0.0124

Comment Page Count -1.34 .039 4% 0.000 | 0.0415

Length

Comment Number of -2.87 612 84% 0.000 |0.2174

Content Recommendations

Comment Technical -2.01 4.36 7700% 0.000 | 0.1390

Content Arguments

Comment Legal Arguments | -1.10 0.68 97% 0.128 | 0.0047

Content

Comment Fiscal Arguments | -0.54 -2.74 -94% 0.000 | 0.0293

Content

Comment Policy Arguments | 0.05 -3.42 -97% 0.000 | 0.0926

Content

Comment Other Arguments | -.95 0.71 103% 0.438 | 0.0012

Content
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Table 26. Summary Results from Oil and Gas Rule Bivariate Logistic Regressions (statistically
significant findings in bold)

Variable Variable Intercept | Coefficient | Probability | P— Peusdo

Category of Change | value | R-
squared

Organization | State Government| -.62 .34 40% 0.476 | 0.0022

Type Interest

Organization | Environmental -.39 -.66 -48% 0.069 | 0.0153

Type Interest

Organization | BusinessInterest |-1.0 .86 136% 0.009 | 0.0316

Type

Location Washington D.C. | -0.61 .208 23% 0.639 | 0.0010

Comment Page Count -1.69 0.08 8% 0.000 | 0.2539

Length

Comment Number of -3.48 0.29 34% 0.000 | 0.3868

Content Recommendations

Comment Technical -2.4 0.04 4% 0.000 |0.1815

Content Arguments

Comment Legal Arguments | -0.92 0.09 9% 0.000 | 0.0737

Content

Comment Fiscal Arguments | -0.75 0.02 2% 0.147 | 0.009

Content

Comment Policy Arguments | 0.56 -0.05 -5% 0.000 | 0.1622

Content

Comment Other Arguments | 1.83 -0.11 -10% 0.002 | 0.4897

Content

Table 27. Summary Results from 2012 CAFE Standard Rule Bivariate Logistic Regressions

(statistically significant findings in bold)

Variable Variable Intercept | Coefficient | Probability | P— Peusdo

Category of Change |value |R-
squared

Organization | State Government| -.96 -.29 -25% 0.724 | 0.0007

Type Interest

Organization | Environmental -.89 -72 -51% 0.211 | 0.0093

Type Interest

Organization | BusinessInterest |-1.9 1.35 286% 0.002 | 0.0603

Type

Location Washington D.C. | -1.10 .305 36% 0.397 | 0.0038

Comment Page Count -1.00 0.001 0.1% 0.703 | 0.0007

Length

Comment Number of -241 .35 42% 0.000 | 0.2005

Content Recommendations
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Comment Technical -2.25 2.50 1118% 0.000 | 0.1064
Content Arguments

Comment Legal Arguments | -0.94 -2.23 -89% 0.330 | 0.0066
Content

Comment Fiscal Arguments | -1.04 0.33 39% 0.676 | 0.0009
Content

Comment Policy Arguments | 0.11 -3.88 -97% 0.000 |0.1270
Content

Comment Other Arguments | -1.06 6.12 4539% 0.000 | 0.0106
Content
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Appendix E

Pre-proposal Framing Code Book

Codebook
Frames
Subframes| Example Language/Codes
“I’m an environmentalist”
Identity “I’m a rancher”
“Business interests are anti-regulation, antenvironment”
Characterizatior] “Environmentalists are not willing to work with us”
Conflict
Management
“We should not deal with this problem it is too complex”
Avoidance| “We should use our resources elsewhere”
“After settling on the target we tried to back it up with data and produced
some technical analysis to support our argument.”
“So we wanted this third party analysis going on in parallel with the EPA
work. We wanted to look at alternatives availahlé @mpare them”
“we might have a generic idea, and we got to our technical person who able to
drill down and say this could work heteit not here”
“look we did some modeling and showed that to the EPA regarding
compliance options”
Fact
Finding “data is critical you have to have hard data to back up any argument”
“Here is an idea, can we get technical advice, does this make sense?”
Joint
problem | “the agency would come with specific questions and we would work togeth
solving to find the answers”
“we have been working on fuel economy standards for a long time so we have
experience in this space”
“we give presentations about this really technical conferences...EPA conveys
information at these conferences and so do we”
Expertise | “we come with sound science and data to be taken seriously”
Adjudicati
on “the courts should solve this”
appeal to | “Congress should be making these standards”
political
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action “If the public wants these standards they should vote for them”
market “let the market decide who the winners are don’t try to steer the market, let
economy | the market steer itsélf
“the only way to solve this issue is through a fight”
struggle/
violence | “civil disobedience is necessary to get something done”
“the public needs to stop this action”
other/
grassroots| “we need to boycott these companies”
“it all boils down to...”
“the problem is...”
Whole Story “we wanted the agency to address...”

Social Control

“people should help others”

“People should have ownership over solving the problem

Power

Authority/
positional

“they had the authority to act on this”

“they were in a position to make a decision”

Resources

“we are a small organization we are very strategic with where we put our
resources”

“we are always out spent, but we address very narrow issues”

Expertise

“they have the technical staff to produce hundred page reports on this”
“we hired technical staff to address this policy area”

“they first came to us asking how many facilities this would be, and what
kinds.”

Personal

“his personal style was important he got along with people and that was
important”

“I got yelled at by the agency for giving an interview on this topic, but we
were dsappointed so I spoke out”

“the agency doesn’t like me but they were stunned by my conclusions”

“we have a long working relationship with offices”

Coalition

“she was the person to be chief cat herder on this”
“a community of groups work on this collaboratively”

“depends how the community comes together and what our position is, we try
to send one voice to the agency on issues”
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“we all seemed pretty aligned on what we thought needed to happen”

Sympathy

“they were the victim here, they got more attention”

“we have people that get bloody noses from these emissions and that
translates politically”

“they coerced us to move in one direction”

Force “they pushed us into a corner and we had to act in their favor”
“we had the moral high ground, people listened”
Moral “we have an obligation to protect the environment”
“we didn’t have access or voice to influence the decision”
Voice “we go to the media as much as possible”

Risk Perception

“They have done their job which was to get vehicle manufacturers to prg
vehicles in a certain way. There is a risk of people not buying what you &
making”

“this may be good for the environment, but it influences our economic
viability”

“higher costs could risk job losses because of the economics of drilling”

Loss vs gain

“the rule shows that efficiency savings value and its benefits, tremendou
benefits, are far higher than cdsts

“we argue agency undervalues benefits and overvalues costs”
“They measure benefits of reduced asthma attacks and monetize those
benefits. But people recognize that these rules have economic costs, yo

other impacts that are not understood or noticed by the’ EPA

“not only are you saving gas, you are saving the industry money. There is no
reason not to do thedaigs”

Legal

“It was good to have court pressure oR’thi

“They know how to write a rule, especially for a tech rule like this. They
paper the hell out of it, and so threats of legal challenge do not meafi mu

“we kicked into overdrive trying to argue there was authority and almost
mandate to do it.”

“you need to take action to avoid legal challenges”

“I thought they were crazy for deviating from statute, but it wasn’t worth
jumping up and down for”
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Public Health

“there are real health impacts and these need to be highlighted and addressed
in the rule”

“if I can show there is no health risk, why should I have to spend millions for
no benefit”
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Appendix F

Tailoring Rule Public Comment Code Book

Argument

Example Codes

Policy

“To be clear, IDFA does not oppose reasoned and appropriate regulation of
greenhouse gas emissions and we support efforts that will enhance en
efficiencies, reduce air pollution and reduce our nation’s reliance upon
foreign energy. IDFA, however, does not believe that the Clean Air Act
the appropriate vehicle for regulation of greenhouse gases.” International
Dairy Foods Association

Technical

“Furthermore, recent research publishe8dence by a team of Columbia

and NASA scientists has found that, when aerosol effects are included
100 year GWP for methane is 34, 62% higher than the value reported

IPCC in 1995.6 Using outdated factors strictly for consistency with a sg
to-expire international agreement to which the United States is not eve
party results in incorrect emissions projections.” Covanta Energy

Fiscal

“American Refining Group, for example, would be paying an annual fee in
excess of $200,000.” Ad Hoc Coalition of Small Business Refiners

Legal

“Recognizing that its Tailoring Rule Proposal is incompatible with the
statutory emission rate thresholds set by Congress for applicability of t
PSD and Title V programs, EPA incorrectly argues that it may ignore tf
Clean Air Act’s statutory emission rates thresholds in the case of GHG
emissions under either the absurd results or administrative necessity
doctrines.” Center for the Rule of Law

Other

“SIGMA represents approximately 270 independent chain retailers ang
marketers of motor fuel. SIGMA members represent significant diversit
within the industry. While 92 percent are involved in gasoline retailing,
percent are involved in wholesaling, 36 percent transport product, 25
percent have bulk plant operations, and 15 percent operate terminals.”
Society of Independent gasoline Marketers of America
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Oil and Gas Public Comment Code Book

Argument

Example Codes

Policy

“The BCWA supports the EPA’s attempt to maximize the economic
potential of natural gas production while safeguarding public health an
protecting the environment.” Buffalo Creek Water shed Association

Technical

“DAQ proposes an additional control device option for storage vessels
subject to theequirements of § 60.5395... DAQ has observed a different
type of vapor recovery device in operation, which is sometimes referre
as an ejector vapor recovery unit. This ejector vapor recovery unit recy
the vapor space in the condensate and crudoodgeves®ls back into the
gasgatherirg line with a closed vent systerhe gectorvapor recoery

unit should easyl meet the 95 percent emission reduction requirement (
percentwhen in usg but the grcentemission reduction performance
testing requirement is problemati¢’ West Virginia Department of
Environmental Protection

Fiscal

“Page 211 also states, “The total annualized costs for complying with the

proposed standard is 0.033 percent of the total revenue, which is also
low”. The 0.033 percent is very low, by most standards; but is not a realistic
estimate of the compliance cost for this proposed regulation. Using this
percentage for an oil production company with an annual revenue of $!
million will result in annual compliance cost of $16,500 ($50 million x
0.033 percent). Our compliance cost for a single well will greatly excee
$16,500.” Countrymark Energy Resources, LLC

Legal

“Where it is “not feasible to prescribe or enforce a standard of
performance,” EPA must instead “promulgate a design, equipment, work
practice, or operational standard, or combination thereof, which reflects
best technological system of continuous emission reduction” which is
adequately demonstrated. 42 U.S.C. § 7411(h)(1). The Act defines the
circumstances in which it is “not feasible” to set a standard of performance,
including where “a pollutant or pollutants cannot be emitted through a
conveyance” capable of capturing such pollutants or where “the application
of measurement methodology to a particular class of sources is not
practicable due to technological or economic limitations.” Id. § 7411(h)(2).”
Clean Air Task Force et al.

Other

“In previousy pristine parts of Wyoming and...This past winter, a monitor
in the Uintah basin in Utah recorded a maximum eight-hour average oz
level of 139 parts per billion, which is néatwice the federal standard...
Numerous studies have demonstrated oil and gas activities contribute to
hazardous air pollution which causes cancer and other serious health imp
High levels of benzene and other hazardous air pollutants have been detg
locations in Texas and Colorado, prompting an outcry for better pollution
standards from citizens living near oil and gas fields concerned for their hg
and the health of their children, livestock and wildlife.” Argyle-Bartonville
Community Alliance et al.
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Argument

Example Codes

Policy

“We agree with the goal of the GHG rulemaking as regards SVMs, as
explained by EPA” Aston Marton et al.

Technical

“Guardian offers the following specific comments regading the proposed
AC17 cycle: the solar soak period time should be increased from 30 m
to 40-45 minutes. Thermal modeling of various passenger vehicles wit
RadTherm software demonstrates that at 30 minutes there is still in mg
cases a fairly steep slope of cabin temperature increase. This slope te
taper only after about 45 minutes.” Guardian Automotive Products, Inc.

Fiscal

“We also find that the standard will impose additional net social externality
costs of more than $900 per vehicle versus an agency net cost estimate of
$100 per vehicle. We estimate the sum of net private and social welfare
costs to be more than $3,800 per vehicle. This compares to the agencies’
estimate of $4,100 in net private and social benefits per vehicle. We find
that the fuel economy standards are extremely regressive,

imposing markedly disproportionate costs on the group of lowest-income
households relative to those imposed on the highest-income households.”
Defour Group, LLC

Legal

“Given these congressional mandates and judicial interpretations, EPA m
ensure that both the public and reviewing courts are provided reasonable
opportunities to determine the extent to which EPA has complied, or not
complied, with the procedural requirements of 42 U.S.C. § 7607(d).
Because a regulatory preamble is the mechanism by which administrative
agencies detail the reasons supporting, the bases of, and the procedures
followed in promulgating a regulation, it is imperative for EPA to set forth
clearly in the preamble to the final LDVR Il rules the precise manner in wh
EPA has (or has not) complied with the procedural requirements of 42 §.
7607( d).” Pacific Legal Foundation

Other

“The American Forest & Paper Association is the national trade association
of the forest products industry, representing pulp, paper, packaging an
wood products manufacturers, and forest landowners. Our companies
products essential for everyday life from renewable and recyclable
resources that sustain the environment. The forest products industry
accounts for approximately 5 percent of the total U.S. manufacturing GDP.”
American Forest & Paper Association
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