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Ground-water control measures, as with many other kinds of
control over people and property, are both wanted and resisted
according to how a person’s interests may be affected. No one
argues these days that ground water in any natural situation is
inexhaustible, Further 1t has the attribute that the effect of
use cannot be foretold, but rust be tested by use, In other words,
development of a ground-water basin must begin before a measure of
its capacity can be ascertained., The ownership of such water is
a matter of great public concern and 1ts determination 1s a neces=
sary part of legislation governing its use, Investments in land
are often made because of the occurrence of this resource,

In a situation wherein there is not enough water for all, it
is also understandable that the initial developors would want
some protection for thelr investment, Thoy would want to limit
development to prevent ultimate oexhaustion of the resource. It
* is obvious that automatically there will be two groups formed,
cno for and ono against regulatory legislation, This confliet
has appeared in every state where development has already reached
a mature status, The fight betwsen proponents and oppcnents
usually becomes bitter and prolonged. However, this may not be
the situation where ground=water development is still of small
importance.

Good ground water legislatlon should have the effect of clear-
ing up cortain polnts of law, take into account economlc implica-~
tions and reduce litlgation, Litigation, of course, can never be
eliminated but power vested in adminlistration tends to take care
of many situations which would othsrwise have to be settled by
courta, With the Increasing demand for more water, not Jjust in tho
West, but throughout the nation, thsare seems to be no other solu-
tion to the problem than throuzh some type of regulatory control.

Al) the 17 Western states have somo type of leglslation
governing the approprlaticn and use of surface water. In nearly
all instances such water 1s claimed by the State and in nearly all
instances the priority system prevails. The Eastern statos are
nearly all without specific leglslation end operats under tho
common lew., Jurisdiction over water is exerclsed through the
police powsrs of the state. However this sgituatlon la changing
ge the ncormal demand for water increcses and tho new demand srpanss
for waker for irrigation., MHost of these Western states now hava
"legislation covering the use of ground watero In general the
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system adopted for surface flow has been the one extended into the
category of ground waters. However, there still remalns vestiges
of riparian rights for cortain classes of ground water in many
states known by the legal fratornity as percolating watersa

y There are two main rhilosophles of use of ground water, They

_ are based on water owvnership. One of these is the English or |
_common law rule which grants to the owner of the overlying land the
‘unqualifled right to the use of the underlying ground water. Two
_variations under this rule have been developed in the United Statos:
the rule of reasonable use and the rule of correlative rights. The
.second 1s the doctrine of priority of appropriation or first in

“time of use is first In right of use. They are quite different;

one i1s predicated on private ownership and the other public ownershipo

.. Let us examine first the English, common law, or rilparian
S dectring,. As indicated, it stems from England and was naturally
“transported to this countvyo It i3 not legislation but the result
of"prules lald down by the courts., As strictly appllied originelly,
it mecant that Llowing surfaco water &djacent to and riparian to the
land nust be allowed to continue without dimunition in quantity nor
sfilsd.in quallty.  Its use was limited entirely to abbuting land
ownsra.. 4t is; of cource, apparsnt that such & rule is incompatiblc
with irrigated agrlculture., As applied to ground water, the ocwner
of the land has the abgolute right to the unoorlying watar €9 he
secs fit regardless of the effect it might have on his naighbor
drawing from the same sunplyn ‘

This was a very rigld rule and as time went oa It was secn to
bo unfair and the Amsivicrn rule of reasonable use evolved, This
firct appeared in 1862 1 low Hampshire. Under it, 8 user was
srupocted to use the wabter benseth his land in such a manner as nob
to unduly injure the rights of another, Thls rule has beon applle
in Col ccado and 1n other westoran states, It is difficult of Inter-
pretation In that the court st determline what 13 resscnable use,
Been ceass would have to be declded upon tho peculiar circumstancss
involvad,

A declsicn in 1903 in California provided an extension opr melirlie
cation of the rzasonabls uso ule unlch hos bocome known as tlu
California m™mle of correlative rights. Under this rule cver
lying land owmer is entitled to his proportionate shars of
lyving watera according to his ocwnership of surface arca compal
b“) whole aros. Transportation to distant lands in tlmes of ¢
i sd an unreasonsebls use. Also In evont ou a o9
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grourid as in bogs, marshes and sloughs not connected with stream
channels. These distinctions between various kinds of water are
those thought up by the legal fraternity. They do not make much
sense to the ground-water hydrologist.

The appropriation doctrine needs little explanation to this

. audience., Its basic conception is that of public ownership and its
“origin liles in the consumptive use of water for irrigation, Although
~widely adopted in the West it must not be assumed that this system

is the ultimate, it has many defects which we cannot go into. The
system is similar in most respects as applied by the various states
but varlious methods may be used to make appropriations. The l1dea

"of the first appropriator in point of time having the better right

is the same., Beneficial use is the usual requirement as the limit

of an appropriation, but 1t is often difficult of definition.

The operation of the priority system of appropriation as applied
to ground water 1s not as simple as to surface flows., Surface flows,
of course, are visible and fairly accurate methods of measuring
them are available, Not so with ground water. We have made tremen-
dous strides in developing means of determining ground water flow
characteristics in the past 25 years. However, there are so many
intangibles involved that our measurements yet are no better than
intelligent estimates., This uncertainty has resulted in skepticism
on the part of many of the workablility of ground-water laws., This
is particularly true in situations in which return flows are involved.

The declaration of public ownership of surface water has met
with no serious opposition but not so with ground water., The ccumon
law and Homestead Act of 1862 conveys allsubsurface rights to the
land owner, Although by definition water may be considered a
minerael, yet the fact that ground water may change surface water and.
vice versa according to changes in topography and geology, places
1t outside such a category az normelly concelved, The common law
still applles to percolating weter Iin many Western states where the
appropriation doctrine has otherwise been adopted. Artesien watler
- 1s generally considered percoleting water., Much confusion hes
resulted from this division into several kinds of water. I might
mention here that there is now in a Colorado court a case testing
whether 0il is a mineral, HReservation of mineral rights by a
rallrcad. is involved,

Let us look at how ground-water legislatlon 1s working in some
of the western statea, New Mexlsc has had the longest experloncs
with such legilslation and probebly has had the best success of
any of the states. The law - &ppropriation was inherlted by
them from Mexleo. Sinece it fitted tholir requirements it was logleal
that they would adept it. The 1931 low together with a number /
lator amsndmonts declares that all ground wabters of the ?tgta belong
to the public and are subject to appropriation for beneficial usoo
It has endurod several legel tccts, the last being in 1950 whon it
was again sustained by the state Suprome Court. The Congrossional




Dosort Land Act of 1877 comes into tho picture here as to what ‘was
conveyed with public land to a claiment., The Court held that tho
“‘Act was not limited to surface water and the United States conveyod
no ‘intervat 'in water ‘that might be usod for irrigation, The western
states ‘gonorally hold that they have 'the right to administer waters
of ‘non-navigable gtreams within thelr boundaries, ‘Recent decisiona
of tho U, S, Supreme Court scem to have invaded these rights and
extended Federal control 1nto the realm of ground water under Federal
19 Ads‘() “ .-i‘“ﬂ’ E Fe b boeg R ' tiy ‘ 'ff\ g "4!4'\"? "l, 0%
The ‘methoed of administration of ground water use’ 1n New' Mexico
‘is'known as the permit system. It is generally considered as the“‘
best’ under the prior appropriation doetrine, The State Engineer '’
a5 8uUNies jurlsdiction only over designated ground-water basins, ffﬂ
“Seemingly the law doss not cover, nor does the State Engineer have
any authority over non=designated areas. The original legislation
recogniZed exlsting vights but ugers were required to file declara-
tions of* their claims within || yeara, Following the passage of the
Act, all appr opr;ator of ground water had to make an aPpJLonhLon of
‘appr p*iabnan to the 'State Engineer. This application had to be
advertized in newspapers and if there were no p°otostq and the Stato
nngiaee found that thers was unappropriated water avaelleblg he would
issus s pornit to drill a well. If not the application wonld be
denied. So far as I have been able to discover, the rulse of pricrity
has not besn inveoked by cutting off Jjunior appropriqtnvs in an ovo~
developed ared. _
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Tha gituation in Lea Count sy In the south-eaat eorner. of the
stete is interssting. In this, economics have coms inbto the p&uu””‘
This ares has & very low replenishment rate and hencs any sericus
size of develcpment would mean withdrawal of water from storiges
Such use is compearable with continually drawing on a bank acoount
and never making any deposits. The result of such a procedure, of
courss %6 < no bank account, Tho State IEngineer evidently declded
that when the water teble declined to a certaln depth it would no
longer be profltabls to pump. In court testimony he Iindicated that
about L0 ysars could be considered as & reasonable life for a water
right. 0On soms such bacis he c’osed the basin to furthor develop-
ment in 2948, It is my understanding that through court action thw
Statoe Enginoer was roquired to recpen the area in 1952 but in such
8 manner that the new wells would be widsly Spabﬂdo

Cns of the cutstanding accomplishments of New Mexico's leglo=
the conservaticn of erbosian woter in the Roswell Baslno
awe date back to 1905 but not until 1931 was 1t pescible

reel progrem theve of repairing and plugging leghky wslls.
By 1951 some 800 wells had bemn repalred or plugged end no "deoubt
muaeh wator was theraby consariode
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Utah hes always held to tho doctrine of prior appropric:
from the ©imaz that the ,‘e..ua;,' arrived In J"‘"Zo The <‘0"';"'..
always followed this rule fop grouvand water flowing 1n definiis




channels, As to percolating water undorlying lands in private owner-
ship, however, declsions were first based on absolute ownership,

then on the rule of correlative rights and lestly prior appropriation,
. Because of some court decisions in 1935, the year of the passage of

- thelr ground=water law, some uncertainty as to its status exists
‘according to an opinion voiced by Wells A. Hutchins in 1940. The
situation may be changed as of now.

Rights to appropriate ground water are acquired by application
to the State Engineer., On petition, or by his initiation, the State
Engineer may make studic: of ground water basins to determine the
adequacy of the supply. Should he find that all the water has been
appropriated he can deny the application, Such action, as is usual
in all states, is reviewable by the courts. Under certain circum-
stances his report and recommendations are brought before a court and
the rights determined. In cases of a finding by the State Engineer
of an inadequate supply for existing e¢laims, he has the right to
divide the supply among the claimants. I am not informed as to
whether he has resorted to any such kind of rationing. It would beo
of interest to me to know how this could be done under the priority
- systemo

Comments of those familiar with thoe functioning of the Utah
law indicate that ground-water develepment has been over conservabtive,
It has not allowed full dovelopment of the resources., In one area,
Cache Valley, the bottom lands are restricted in agriculture bocause
of lack of drainage. The solls overlie an artesian aquifer and leak-
age through the confining solls cause a wet condition. Drainage is
poussible by relieving the artesian pressure by pumping, but that would
interfere with many flowing wells and injunctions have prevented its
employment.

The Nevada Act of 1939 and amended in 1949, declares all ground
water belongs to the public and subjeot to appropriation, It con-
tains scmethling in the naturse of a grand-father clause in that thoese
rights acquired for ground water in a definable aquifer and artesian
water pricr to March 22, 1913 and rights to percolating water acquirad
prior to March 25, 1939 were considered vested rights., A eclaim had
toc be filed by all appropriators subssquent to those dates and tho
date of priority was that whon the applicaticn was made in proper form
and filed with the State Enginecer. All persons desiring to drlll e
well mast first make application and obtain a pormlt from the Siate
Engineer. The State Engineer may roatrict further drilling in a
bagin if he Tinda:s (1) that the safe yield has been rsached,

(2) when the water tablc has been lowered to appoint from which the
pumping 1ift approaches the merimim eccnomical 1imit, or (3) when
further diversion will adversely affect the economy of the arsa in
general, whichever occurs flrst.

Tdaho in its statute of 1951 end amended in 1953 also declares
all ground water as belonging to the state. All rights aecguired
vefors the effective date ol the act wero respected. All now




appropriations are perfected by application ‘and permit Critical
“ground wabter arcas may be designated by the State Reclamation ,wg
Englneer. =Should a persit be requested from a critical area, -the,
fact must be advertlzed in the area., If a protest is filed, hears
“ings must be held in a prescribed manner and if it found that there
"7is no surplus avallable, he may deny the ‘application., The, staten
Reelamation Enginser has dractlc powers to limit withdrawals in. .
timsg of shorta"eao ‘The statute rocognizes the possible effect of
pump$ﬂ6 upon stream £low and provides for the formation of two kinds
or water districts, one where surface water could not be affected
«and the ‘other where thores was such a possibilityo| ‘A rather compli-
ated procedure ‘invelving a thrcee-man local grounduwater board: is,
providoa for scttling dLSpuuGS brought aboutfbm senior apprOp"iatoran

1otaw Oallin atin g

rui'viUnder ugl;forn;a"s system of correlative rights thare i° no .
way oft preventing overdraft. All have a right to a. common grouna
waterm supply in progar sion to thelr surface holdings. This results
Sdn arprogion of well despening to keep up with a falling water ;|
pabla, ' Court rulingz govern the administration of the suppiy in. .
sachisituation, An imperbanu doglasion in 1903 prchibits the: removal
ol watov to’'land distant from the source of supply. The Raymond

Basin cese’in 1949, Pasadena vs. Alhambia, is of great 5nterou9¢
r”crn LAu»aapply was determined to be 70 percent of the draft. The
Courtconsldered all rights equivalent and declded on a streipht . ~

allocation of the supply regardless of the itype of use and permittod
‘a use of 70 ‘percent of thelr actual previous use. Further devalene
ment wag prohiblited. Pasadenzs could and 41d eélect to use Colorado
River waler instead of ground water and should any right holder use,
more then 70 percent of his share he would pay Pasadena f[or the
difference. ' T

Arizona has had more tirouble then any othef stats in lt )
struggle to obtalin ground water legislation. In 1948, after 3 or -
“unsuccegaful attempts in pchla; ssssions, the governor called &
gpsclal session that lasted 56 days to ccnsidyr a ground water bIill
onlyo Thsy ceme up with sueh & peoce bill that no one was satisfied
and their Suprems Cour® “cund it unconstitutlional., A stop {ma‘bfltﬁ
i in the followi ng cossion, had the effect of stavo¢ng Gril
© l ara&so Outside of that regulstlon, Arlzona is still
t a isfactory comprohensive bpnund=water lawo Eercolaaimg
is a 11 held as ripariap to the land. o

water development in Texas has been phencminali In the
» surpassing all other statnsn Lrgi slation and court
conteln a curionsg mixture of riparlan pights and approprle
3 of non-riparien land cwnors as rogends surface waters.,
waters are consldorod the prope ?ty of the owmnor of the
end. The sdministration of ell watsrs 1s undor {he Doard
or Enginesrs. The 1949 leglslature DLOV:de for the croatlon
of geound water conssrvation Aietricta. The purpose of tneud )
distrists wes the conseorvaitlion, proegecvablon, protection, POCHRTLELIRG
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and prevention of waste of water. The district may issue vermil:
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drill wells but no land owner may be denied a permit to drill, No
permit is needed for a well prodveing less than 100,000 gallons per
day. The district can specify distances apart that wells may be
drilled. In the High Plains area, milllions of new acres have been
brought under irrigation from wellg, About 95 percent of the water
is belng drawn from storage. Since there can be no way of limiting
the draught under Texas laws, the water table will continue to be
lowered. The present rate of lowering over a wide area 1s about

5 feet per year,

Colorado has no ground-water law as such. A well construction
law was passed in 1953 and to it was hooked inadequate legislation
thet was supposed to take care of ground-water problems. Supreme
court decisicns have firmly fixed the rule that all ground water was
presumed to be tributary to stream flow and those who claimed other-
wigse must show conclusively that it 1s not. Being tributary to stream
flow 1t is therefore subject to appropriation., Before anyone thought
of wells as a water supply, all surface water had been appropriated.
This means that any rights that might have been acquired in ground
water would all be Jjunior to surface rights. Here lies the main
stumbling block In ground-=water legislation for Colorado., It is
rather obvious that wells along the stream courses fed by ground
water will intercept to some extent such underflow. Surface rights
are superior and no law would be valid or acceptable that would
materiglly damage such rights. All efforts in the past 5 years to
produce an acceptable ground water bill have met with much opposition
from many sources,

The idesl approach to this situation, of course, would be for
8 state to be prsepared with legislative statutes on ground water
before development started., Eut who ever heard of such a thing as
legislation to anticipate trouble. We walt until it is upcon us.
As ground water comes into uss, capital Investment can becoms very
large indeed. If we may ignore conflict with surface water users
we have left then only a conflict batween ground-water users, butl
an important decision has to be made., Should a water resource be
mined and produce a beoom end bust economy or shall it be ussd in
such a manner as to produce a sustained economy. From what I have
told you, you can see how some of the states are meeting the situatlion,

Not only is the individual’'s capital investment alffected but
his changing conditions under a falling water table lead to increas-
ing cost of operation. Investments in rcade. power lines, btelephons
lines and urban Interprizes all are affected, One needs only to
pondsr the city of Lubbe-lt, Texas. In 19L0O 1ts population was
51,0003 in 1950 1t was 71,700; and in January 1955 it was estimatoed
at 113,000, All this growth was caused by the growth of agriculture
from lrrigation - mainly of cotton., What of 1ts future?

When we introduce the added complication of interferonce w%th
stroam flow, troubles increase. In Colerado there are many pump}ng
plantz in the valleys of strecms carrylng appropriated water. Thoge
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pumps are used mainly to supplement stream flow and are of great
value to those holding late priorities and to all in times of low
stream flow. L Were these pumps nct operating, no doubt the volume
in the stream would be greater, Someone is belng lnJured but it

is very difficult to say who that someone 1s and how greoatly he has
been injured. Thesaaquifers are recharged annually through losses
from irrigation, They constitute a reservoir which can be filled
up when there are surpluses., The greatest beneficial use occurs
when such water can be made avallable at a critical time. However,
there can be no doubt that property rights are being invaded in the
process,

There seems to be no one ruls that could be called best for all
situations. The priority system, strictly applied in under=developed
territory will doubtless meet requirements of preventing overdraft,
However, where an overdraflt has ocecurred, 1t would seem that the
only rescue would be through cutting back use In the reverse orcer

» priorities., Under many conditions this would do the triclk, but
in Colorado we have numerous situations where it would result in
unfalr hardships., Many aquifers occupy rathor narrow and shallew,
trougn=shepod valleys underlaln by shale. The older priorities
mey be located along the edges where the wells would be filrst
affected by a dropping water table. They would not like the priority
1dea, Grendlather clauses, the idea of giving equal priorities to
wolls drilled provious to a glven date, probably would be unconstiiu-
ticnal., Ratloning scems Improbable, at least I know of no instances
of its beling employed. Its velidity would have to be decidod by fthe
courts., Wells along strsams having prtoritias Junlior %o stream '
rights concelvably could be shut down by administratlive order duriag
periods of shortage. Such actliocn would ceause a great disturbance
ameng pumpers and the administrator would encountor untold difficulties.

California seems to have found a way under its correlatlive
rights rule to curtall pumping in a basin where overdraft hac
occurrod. Thls came about through court actlon rather than legis-
lgticn, Appearently thls would not be possible Iin Texas,

For those states with no 1 gic]aLJOH or ¢nadaquare logisl ﬁtéfn,
a solution that would ““wv:(e for the mexinmum use of gruu“d watar,
yet be equlteble and ecnstitubtlonal, will rmquira the thinkfhf of
the best technlcol men, ewcnomxst‘” and Jawye; Even if such &
solution coaid be fcund9 i1t still would have to ba sold +o tha
legiaiators through the peoples




