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ABSTRACT 

 

 

 

HYDRAULIC FRACTURING AND THE CORPORATE COLONIZATION OF THE SUBSURFACE 

 

 

 

The United States presidential election of 2000 played a prominent role in determining the trajectory of 

the country for the next quarter of a century. The new millennium ushered in a new era with the George 

W. Bush administration chosen by the courts and the electoral college, the proliferation of hydraulic 

fracturing, Citizens United which flooded politics with money, restrictions in democracy, and persistent 

global climate crises. This dissertation will explore the role of the state in facilitating the corporate 

colonization of the subsurface. Drawing upon the ideas within Ralph Miliband’s The State in Capitalist 

Society, this dissertation will critically analyze American pluralism and the state to reveal the many ways 

in which American democracy by the people has become democracy by the corporations. Analysis will 

be conducted using power structure research wherein key governmental positions held by the gas and 

oil elite will be identified, while using the overall framework of Miliband’s state apparatus, including the 

five areas of the executive, the administrative, the coercive, the judicial, and the sub-state. The primary 

argument maintained throughout this dissertation is that the gas and oil industry elite have 

commandeered American democracy and policies to provide for their own benefit, at the expense of the 

American people and the health of the environment. The conclusion will include the work of Michael 

Lowy to argue for an eco-socialist leaning future wherein the gas and oil and subsurface are reclaimed as 

property of the state to be held in preservation. 
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Introduction 

 

 

 

 ‘Too close to call’ were the words across every American news channel the morning after 

election day in 2000. As the citizens of the United States and the rest of the world waited through 

recounts, hanging chads, and court cases to determine the winner of the presidential election; the fate 

of the country’s ecosystems, clean air and water, and wildlife was hanging in the balance as well. 

Meanwhile, the future of the country was in the hands of nine justices to decide whether Al Gore or 

George W. Bush was to become the nation’s next president and commander-in-chief. Of course, over 

two decades later we know that in a 5-4 decision, by default, the US Supreme Court chose Bush to 

become the 43rd president of the United States in Bush v. Gore. What will remain unknown, though, is 

the how the United States could have been a global leader in alternative energy production and 

installation, had Al Gore won the fifth vote in the Supreme Court to gain the majority, as he had already 

won in the popular vote.  

At such an important turning point in history, the millennium, the United States and the rest of 

the world could have greatly benefitted from an environmentally focused leader, such as Gore. Little did 

we know, this would also be the turning of an epoch – from the Holocene in which humans existed for 

10,000 years, to the Anthropocene, defined in geological time as the beginning of human being’s 

“planet-scale impact on climate and every living system.”1 The potential of the United States’ future as a 

leader in photovoltaic (PV) cell production faded as Bush became president and the US became 

entrenched in the War on Terrorism post the tragedy of September 11th, 2001. The following year, in 

2002, China embarked on their future as a global PV producer and became a global exporter only two 

 
1 Margaret Robertson. Sustainability: Principles and Practice. 3rd ed. (London: Routledge) 2021: 8. 
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years later in 2004 with sales of PV cells to Europe.2 Today, China dominates the PV export market 

demand with 80% of the solar panel manufacturing in the world.3 

The energy path chosen by the Bush administration was not one of alternative energies, but 

rather, one that supported the petroleum industry that both President Bush and Vice President Dick 

Cheney had close ties to. Hydraulic fracturing proliferated during the Bush presidency, and has 

dominated the United States energy market, policies, and politicians since. This is the story of that 

proliferation and domination. Throughout the evolution of this dissertation, two primary ideas have 

maintained significance. The first is that the various pathways for democratic action and the American 

citizen to voice opposition to hydraulic fracturing have been blocked, seemingly by the gas and oil 

industry through governmental routes. The second idea is that the writings of Ralph Miliband can assist 

in mapping those blocked pathways of democracy and can explain how these routes were initially 

closed. This dissertation, then, will critically analyze the American state to reveal the many ways that 

American democracy by the people has become a democracy by the corporations. Analysis will be 

conducted using power structure research wherein key governmental positions held by the gas and oil 

elite will be identified, while using the overall framework of Miliband’s state apparatus. 

 The primary argument maintained throughout this dissertation is that the gas and oil industry 

elite have commandeered American democracy and policies to provide for their own benefit, at the 

expense of the American people and the health of the environment. For nearly a quarter of a century, 

policies have been shaped to assist in the proliferation of hydraulic fracturing, while the pluralism of 

voices in democracy have shifted from the citizens to that of corporate lobbyists and super PAC 

 
2 Huizhong Tan. “Solar Energy in China: The Past, Present, and Future.” China Focus (University of 

California San Diego, February 16, 2021). https://chinafocus.ucsd.edu/2021/02/16/solar-energy-in-china-the-past-

present-and-future/. 
3 IEA. “Executive Summary: China Currently Dominates Global Solar PV Supply Chains.” International 

Energy Agency (July 2022): 7. 
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donations. This has led to oilmen and other gas and oil elite walking in and out of the revolving door of 

politics to ensure policies are enacted in their favor. For instance, the federal environmental laws 

exempted from regulation of hydraulic fracturing for the proliferation’s entirety. While many propose 

ways to work within the present system to ‘fix’ the corporate domination of energy policy in the United 

States, this dissertation argues that more drastic measures must be taken in order to fix capitalism, and 

specifically, to make American government more democratic without the corporate influences that exist 

today. 

 As a critical power elite political theorist, Ralph Miliband is key to this analysis of hydraulic 

fracturing in the United States. Highly critical of pluralism, Miliband recognizes the usurpation of the 

people’s power by the corporate entities who have paid their way into the chambers of City Hall and 

Capitol Hill in order to win over the wallets of the decisionmakers as well as their parties. Further, 

Miliband recognizes the power that these individuals gain in facilitating their goals into policies. 

Miliband’s The State in Capitalist Society presents a framework of five apparatuses within the state, 

which provides a template for investigating hydraulic fracturing in American capitalist politics and 

society. Likewise, Miliband’s Socialism for a Sceptical Society is drawn upon in the conclusion to assist in 

illuminating a path for the future. Although Miliband’s writing is from an earlier time, his insights from 

that era can inform the thinkers of today. 

 Chapter 1 will explore the field of hydraulic fracturing to lay the foundational information 

necessary to fully understand the analysis presented in this work. The chapter will begin with the 

explanation of the process of hydraulic fracturing. This dissertation will use a holistic definition of 

hydraulic fracturing wherein the process includes all aspects from exploration through production, as 

opposed to the literal process of fracking the well once discovered and drilled. After the process is fully 

explained, Chapter 1 will review the environmental, health, and social concerns associated with the 

unconventional drilling practice of fracking. The environmental threat to water supplies is a primary 
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concern, as there are many routes possible for contamination, from well casing failure to accidental 

spills above the subsurface. Air pollution is another area of concern, as flaring and other emissions 

associated with hydraulic fracturing not only contribute to overall greenhouse gas emissions in the 

atmosphere, but also these emissions pose a threat to the communities in and around the gas and oil 

fields where the fracking is conducted. Chapter 1 will also introduce the Energy Policy Act (EPAct) of 

2005. This piece of legislation was carefully crafted to exempt hydraulic fracturing from all federal 

environmental regulations while it also devolved all regulatory authority away from the federal 

government to the individual states. This has caused much debate within the academic community on 

how hydraulic fracturing ought to be regulated within the current paradigm. The chapter ends with a 

literature review exploring the various arguments for state regulation, federal regulation, and other 

hybrid approaches such as cooperative federalism. This is where the argument against the current 

pluralist paradigm within capitalist society begins. Chapter 2 builds this argument with a review of the 

critiques of pluralism from such thinkers as Clyde W. Barrow, John F. Manley, Bob Jessop, Jens 

Bartelson, and Ralph Miliband. The chapter then introduces and explains Miliband’s theory of the state 

in capitalist society and why it is relevant in today’s society as well as this dissertation. While exploring 

the critiques of pluralism, Chapter 2 will begin to explain the corporate domination that exists within 

American government so that the following case study on hydraulic fracturing can be effectively framed. 

 The hydraulic fracturing case study is covered in Chapters 3 through 5, as each apparatus of 

Ralph Miliband’s state is explored – the executive, administrative, coercive, judicial, and the sub-central 

state apparatuses. Chapter 3 begins with the explanation of the split estate. This concept is crucial to 

understanding how a land- and/or home- owner can be alienated from the ground and the minerals 

underneath their property. Further, it explains the legality behind forced surface access to the 

subsurface and minerals below someone’s home as well as court cases involving trespass and the rule of 

capture, as found in Chapter 4. Under the surface of the landscape is where the colonization of the 
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subsurface is taking place. Chapter 3 then turns to the first of Miliband’s apparatuses, the executive, to 

explain in detail the history behind the leaders of the George W. Bush administration, and the tactics 

that were taken to ensure that hydraulic fracturing regulations would remain devolved to the sub-

central states without the pesky oversight of federal environmental regulations. Former Vice President 

Dick Cheney and his role in passing the EPAct will be discussed in detail, which will inform the reasoning 

for the lack of the executive’s role in hydraulic fracturing. A review of the various presidential attempts 

since 2000 to regulate or further de-regulate fracking will then be reviewed. This self-alienation has also 

reached into the second of Miliband’s apparatuses, the administrative apparatus. The EPAct effectively 

cut the bureaucracy out of any oversight into the process, permitting, or from environmentally 

regulating hydraulically fractured wells. Although, there are a few commissions made of the individual 

states and other institutional governance entities, such as the State Review of Oil and Natural Gas 

Regulations (STRONGER) nonprofit, who heavily involve the industry in the shaping of policy. Chapter 3 

also covers the third realm within the Miliband’s state, the coercive apparatus. This apparatus generally 

contains the military, police, and other governmental arms of coercive power. Within the coercive 

apparatus, in the case of fracking, there are a growing number of ‘underground’ militarized groups 

consisting of off-duty coercive apparatus members who work to reinforce the status quo of hydraulic 

fracturing through the threat of force or imprisonment, on behalf of the gas and oil industry. Further, 

this section reviews various policies which make it more difficult for the citizens to practice their First 

Amendment rights to free speech and assembly, with the enactment of such laws as the Critical 

Infrastructures Protection Act of 2001. 

 With the exemptions from federal oversight and limited paths for direct opposition to fracking 

by interested parties, there are few routes of recourse that remain. One direct path that those directly 

affected by fracking can take is through the judicial system. Chapter 4 reviews the judicial apparatus and 

the blocked pathways to democracy that exist within this arm of the state. Although judges are 
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perceived as being immune to the interests and pressures of American society, this chapter will show 

that this is far from the case. Although federal regulation has been exempted from fracking, there have 

been a few federal cases involving hydraulic fracturing. However, most of these cases have worked to 

further deregulate fracking and further devolve authority from the federal government to the states. 

The state courts have not proven to be friendly to citizens either. In desperation for recourse of ills 

caused by fracking, tort law has been the only hope for homeowners to find justice. However, nearly all 

cases have been settled out of court and involve nondisclosure agreements, if the cases are heard at all. 

If the courts choose to hear the case, they generally show biased tendencies toward the propertied 

interest with more capital. While the industry wants those harmed to remain quiet about their 

experiences through nondisclosure, the people are demanding more disclosure from the fracking 

companies regarding trade secrets and the chemicals used in the fracking process. Redacted public 

information and cases protecting the secrecy of the gas and oil industry are found within this area of the 

judicial apparatus. The most severe threat to democracy comes from the preemption cases in the state 

supreme courts, however. Challenges to Dillon’s Rule and home rule provisions have created a tension 

between the local counties and municipalities who oppose fracking in their communities and the state’s 

interest in economically developing and expanding the extraction of natural gas. Various state supreme 

court cases will be explored to show how the courts allow for the preemption of corporate dominance 

despite democratic action. 

 In the final chapter of the case study, Chapter 5, the locus of devolved power will be explored in 

the sub-central state apparatus. After a review of the academic debate over where the locus of power 

for hydraulic fracturing ought to be, the chapter explains how voters in Colorado have democratically 

chosen to limit their own democracy in the state. This change can be attributed to industry groups that 

portray themselves as benign community groups, pushing for an idyllic reality with more democracy 

when in fact, the referendum passed by the citizens restricted their own democracy. The individual 
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states are the only arenas for the people to participate in politics involving hydraulic fracturing, as this is 

the location of the periphery – Miliband’s term for the people. After a review of democratic limitations 

to participation, the chapter covers the types of regulatory tools that are available to the states before 

taking a closer look in the states of Texas, Pennsylvania, Colorado, and North Dakota. Particular policies 

will be explained and compared amongst these four shale states to show that each state takes a 

different route to regulation, and thereby, different strengths of regulation as well. This will bring us to a 

discussion of policy diffusion and the races to the top or bottom of environmental regulations that are 

argued to occur amongst the states. Chapter 5 closes with an argument that the solution cannot be 

found in more deregulation, more devolution, more collaboration, or more public participation as they 

all exist within the current capitalist paradigm. 

 The conclusion attempts to rectify this situation of trying to ‘fix’ the current capitalist paradigm 

to become more democratic with less corporate influence. Like in Miliband’s Socialism for a Sceptical 

Age, Chapter 6 argues for a fundamental change in the way American government functions. However, 

unlike Miliband, this dissertation argues for a change that goes beyond Miliband. Namely, the need for 

an ecosocialist reality wherein the state reclaims the subsurface lands and the gas and oil therein for 

preservation, and not for capitalist consumption. With the evidence of a growing corporatist American 

government in conjunction with the pressures of global warming, changes must be made. The 

conclusion does not provide the path to reach this seemingly utopian end; however, it does argue that 

the ecosocialists of today have much to learn from the socialists of yesterday. Pathways to ecosocialism 

do not have to originate from a blank slate; these routes to an egalitarian and democratic society have 

already been suggested in the past. Today’s ecosocialists should not repudiate the socialists in history 

due to their productivist mindset, there are many suggestions that can be adapted for ecosocialism. This 

dissertation builds that bridge between Ralph Miliband and today’s ecosocialism. 
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Chapter 1  

Hydraulic Fracturing, The State, and the Elite Capture of 

Governmental Power 

 

 

 

We now live in a reality wherein children come home from school each day to complain about 

being fatigued, their eyes and skin burning, having daily headaches, and experiencing difficulties 

breathing – all attributed to hydraulic fracturing operations taking place at the edge of their schoolyard.4 

Meanwhile, the nearby livestock cattle that are exposed “either accidentally or incidentally” to the 

emissions in water and/or the air, have been known to experience various neurological, reproductive 

and acute gastrointestinal problems.5 From 2005 through 2013, the extraction process and production 

of hydraulic fracturing in the United States released 450,000 tons of polluting emissions,6 while in Utah, 

one production field basin was documented as emitting over 60 tons of methane gas in one day.7 

Consequently, these pollutant releases continue without centralized oversight, as fracking activities have 

mostly been exempted from federal regulations. To slow or stop the threat to health, the environment, 

and quality of life; rural and urban citizens in shale plays have raised their voices in concern and have 

formed citizen coalitions to oppose the extraction technique in their local communities. Much to the 

 
4 Ruth McDermott-Levy, Nina Kaktins, and Barbara Sattler. “Fracking, the Environment, and Health: New 

Energy Practices May Threaten Public Health.” American Journal of Nursing. 113, No. 6 (2013): 6. 
5 Elizabeth Royte. “Fracking Our Food Supply.” The Nation. December 17 (2012). 
6 Elizabeth Ridlington and John Rumpler. “Fracking by the Numbers: Key Impacts of Dirty Drilling at the 

State and National Levels.” Environment America. Environment Maryland, October (2013). 
7 Anna Karion, Colm Sweeney, Gabrielle Petron, Gregory Frost, Michael Hardesty, Jonathan Kofler, Ben R. 

Miller, Tim Newberger, Sonja Wolter, Robert Banta, Alan Brewer, Ed Dlugokencky, Patricia Lang, Stephen A. 

Montzka, Russell Schnell, Pieter Tans, Michael Trainer, Robert Zamora, and Stephen Conley. “Methane Emissions 
Estimate from Airborne Measurements over a Western United States Natural Gas Field.” Geophysical Research 

Letters. 40 (2013): 4393. 
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citizens’ dismay, the industry utilizes large sums of money to discredit these concerned groups through 

dis- or mis- information campaigns. As will be detailed in upcoming chapters, some effected community 

members have taken their tortious claims to local courts while others have had the opportunity to 

democratically decide on fracking bans and moratoria. However, a large portion of the lawsuits have 

either been dismissed or settled privately, and most of the bans and moratoria have since been 

overturned by state courts.  

 The definition of hydraulic fracturing varies based on the organization or the writer’s intent to 

involve either an exclusionary or inclusionary theme. For purposes of this dissertation, I will allude to an 

inclusionary definition wherein hydraulic fracturing is not just the specific act of fracking the well, but it 

relates to the entire process from permitting to drilling to production to well abandonment and capping. 

This is similar to the definition chosen by Michael Burger, wherein fracking “refers not just to the 

moment when an operator literally fractures an unconventional formation, but also to the exploration 

and production process of which that is part.”8 This chapter will explain all aspects of hydraulic 

fracturing. First, the process of hydraulic fracturing will be discussed in detail including an overview of 

the shale plays in the United States, site selection and well development, the technicalities of the drilling 

and fracking process, the waste produced with well completion before production commences, and the 

production of natural gas. The chapter will then go into detail of the issues associated with hydraulic 

fracturing beginning with the environmental concerns over the pollution of water, air, public health, and 

the social ills that are correlated with fracking activities across the United States. The review of the 

hydraulic fracturing literature will delineate the role of the state in fracking with a discussion of those 

who wish to maintain the locus of regulation with the individual states, those who argue for federal 

regulations, and those who suggest a hybrid form of regulation known as cooperative federalism. 

 
8 Michael Burger. “The (Re)Federalization of Fracking Regulation.” Michigan State Law Review. 1483 

(2013b): 1492. 
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Finally, the chapter will conclude with a discussion of interest group capture at the various levels of 

government.  

The Process of Hydraulic Fracturing 

Although there are many unknown quantities and ingredients associated with hydraulic 

fracturing, the process of extracting unconventional natural gas from shale rock has become familiar 

within academic and shale communities. Of the 26 shale plays throughout the United States, there are 

only 7 basins which are primary producers of natural gas.9 The most prolific and renowned shale gas 

play in the United States is the Marcellus Shale, found under the Appalachian Basin states of New York, 

Pennsylvania, Ohio, West Virginia, Virginia, Kentucky, and Tennessee.10 This play has the largest known 

recoverable natural gas resources trapped within the 95,000 square miles of the shale rock located 

under the surface. The United States Energy Information Administration (EIA) estimated these reserves 

in 2015 to be 77.2 trillion cubic feet (Tcf) of natural gas.11 Other large and prolific plays in the western US 

are the Barnett, Eagle Ford, Bakken, and Niobrara Shale plays under Texas, North Dakota, and Colorado. 

The collective of domestic American shale plays have increased the total proven reserves of natural gas 

annually, with 2018 breaking the US record for total reserves with 504.5 Tcf, and a 9% increase over the 

prior year.12 2020 was projected to be no exception to the growth, until the unexpected arrival of the 

Covid-19 pandemic. Updated projections have forecasted a 7% decrease in 2020 due to less demand 

 
9 Hsue-Peng Loh and Nancy Loh. “Hydraulic Fracturing and Shale Gas: Environmental and Health Impacts.” 

Chapter 4 in L.K. Wang, C.T. Yang, and M.-H.S. Wang, eds. in Advances in Water Resources Management, 

Handbook of Environmental Engineering, Vol. 16 (Springer International Publishing: Switzerland): 2016, 296.  
10 William J. Brady and James P. Crannell. “Hydraulic Fracturing Regulation in the United States: The 

Laissez-Faire Approach of the Federal Government and Varying State Regulations.” Vermont Journal of 

Environmental Law. 14 (2012): 40. 
11 Olga Popova. “Marcellus Shale Play: Geology Review.” U.S. Energy Information Administration. January 

(2017): 1. 
12  “U.S. Crude Oil and Natural Gas Proved Reserves, Year-end 2018.” EIA. December 13, 2019, 

https://www.eia.gov/naturalgas/crudeoilreserves/. 
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and travel restrictions along with an overall downturn in liquefied natural gas (LNG) pricing globally.13 

However, this decline in usage is expected to allow for the largest supply of stored natural gas inventory 

in the United States in history, with nearly 4.2 Tcf.14 

 The process of extracting natural gas from unconventional sources has become standardized, 

with some nuances that vary by company. However, these differences in production are restricted from 

public knowledge by trade secret protections afforded to companies through nondisclosure of 

proprietary information which could be used without authorization by competitor companies to extract 

natural gas. Trade secret protections will be further discussed in Chapter 5 when reviewing the 

landscape of the sub-central state government, as proprietary protections are regulated by the 

individual states. The process begins locally, through site selection and obtaining the required mineral 

rights and permits to drill. Once this has been completed, the well pad is constructed, the initial well 

borehole is drilled, and the well casing is secured with cement. The conductor casing is set to a depth of 

around 40 feet deep and is 26 inches in diameter.15 After the conductor casing is set to secure the top of 

the wellbore, the next borehole is drilled 2000 feet vertically for the surface casing - the length of which 

is also secured with cement.16 Once the cement is cured and the surface casing is secured, the natural 

gas wellbore is drilled another 5000-7000 feet for the intermediate casing.17 A directional drill is then 

used to drill horizontally through the shale rock, and can reach further than a mile from the kickoff 

point.18 A perforation gun is then injected into the wellbore to puncture the walls of the shale layer to 

liberate trapped natural gas previously unrecoverable from the gas pockets within the tight shale rock. 

 
13 “Short-Term Energy Outlook.” U.S. Energy Information Administration. May 12, 2020, 

https://www.eia.gov/outlooks/steo/report/natgas.php. 
14 “Short-Term Energy Outlook (May 12, 2020). 
15 Loh and Loh (2016): 297. 
16 Loh and Loh (2016): 297. 
17 Loh and Loh (2016): 297. 
18 Marc Lallanilla. “Facts About Fracking.” Live Science. Future US, Inc., February 10, 2018, 

https://www.livescience.com/34464-what-is-fracking.html. 
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To fracture this rock, the perforation requires tons of pressure. It has been reported to take about 

15,000 pounds per square inch to break the rock.19 

 The well is then fully prepared for hydraulic fracturing to commence. Each frack technique 

performed on a well is expected to use between 2 and 20 million gallons of water to mix with chemicals 

and proppants for the hydraulic fracturing fluid.20 Depending on the geographical location of the well, its 

surrounding environment, and the infrastructure that may exist in the area, well operators must take 

different tactics to obtain water for the fracking fluid. For most locations, trucks delivering water and 

supplies are required, as, typically, there is no readily available water on site. It is estimated that on the 

average, each frack treatment requires about 2300 truck trips to the well.21 Although the amount of 

water used in each well and frack treatment varies, the fracking fluid concentration of additives remains 

remotely the same. The slickwater used to frack consists of 98-99.5% water, with 0.5% chemical 

additives, and the remaining 2% are proppants. According to Joshua P. Dennis, even at the smallest 

measurement of water needed for a frack treatment (i.e., 2 million gallons) the 2% of chemical additives 

would equate to 40,000 gallons of chemical additives.22  

There are over 1000 known chemicals used in the fracking process, including 27 known 

carcinogens such as benzene and acrylamide, as well as the BTEX volatile organic compounds (VOCs) of 

benzene, toluene, ethylbenzene, and xylene.23 These trade secret protected compounds are a mixture of 

 
19 Karen Charman. “Trashing the Planet for Natural Gas: Shale Gas Development Threatens Freshwater 

Sources, Likely Escalates Climate Destabilization.” Capitalism Nature Socialism. 21, No. 4 (2010): 76. 
20 Robert B. Jackson, Avner Vengosh, J. William Carey, Richard J. Davies, Thomas H. Darrah, Francis 

O’Sullivan, and Gabrielle Petron. “The Environmental Costs and Benefits of Fracking.” Annual Review of 

Environment and Resources. 39 (2014): 334.; Qingmin Meng. “The Impacts of Fracking on the Environment: A Total 
Environmental Study Paradigm.” Science of the Total Environment. 580 (2017): 955.  

21 Minhong Xu and Yilan Xu. “Fraccidents: The Impact of Fracking on Road Traffic Deaths.” Journal of 

Environmental Economics and Management. 101 (2020): 3. 
22 Joshua P. Dennis. “The Emergence of Natural Gas and the Need for Cooperative Federalism to Address a 

Big “Fracking” Problem.” San Diego Journal of Climate & Energy Law. 4 (2012-2013): 258. 
23 Ellen Webb, Sheila Bushkin-Bedient, Amanda Cheng, Christopher D. Kassotis, Victoria Balise, and Susan 

C. Nagel. “Developmental and Reproductive Effects of Chemicals Associated with Unconventional Oil and Natural 
Gas Operations.” Review of Environmental Health. 29, No. 4 (2014): 307-308.; Luisa Torres, Om Prakash Yadav, and 
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acids, breakers, microbicides, and corrosion inhibitors used to decrease the viscosity of the fracturing 

fluid, dissolve rock to free trapped gas, kill any previously existing microorganisms in the fracturing fluid, 

and chemicals to prevent the corrosion of the casings of the well, respectively.24 This chemical soup is 

then pumped repeatedly at high pressures, 24 hours per day, over the course of 3 days.25 When the 

fracturing process ceases and the pressure is relieved in the well, the used fracking fluid then discharges 

from the earth as produced flowback water. Estimates for the resurfacing of flowback vary greatly but 

range from 15-80% in surface returns.26  

The produced flowback water must be disposed of, or recycled, as it not only contains the 

original concoction of fracturing fluids but the additional naturally occurring contaminants found in the 

ground, such as suspended solids and iron,27 naturally occurring radioactivity as found in the Marcellus 

Shale,28 and metals like sodium.29 Despite the fact that the produced water contains many 

contaminants, a variety of disposal options are available due to the classification of fracking wastewater 

as non-hazardous. Potential routes of disposal or reuse for flowback water are through dumping into 

Class II injection wells, open collection pits, evaporation ponds, cleaning and recycling for reuse, and 

disposal through Publicly Owned Treatment Works (POTW).  

 

 
Eakalak Khan. “A Review on Risk Assessment Techniques for Hydraulic Fracturing Water and Produced Water 
Management Implemented in Onshore Unconventional Oil and Gas Production.” Science of the Total Environment. 

539 (2016): 478-493. 
24 Webb et al. (2014): 307-308. 
25 Xu and Xu (2020): 3. 
26 Kerri L. Hickenbottom, Nathan T. Hancock, Nathan R. Hutchings, Eric W. Appleton, Edward G. Beaudry, 

Pei Xu, Tzahi Y. Cath. “Forward Osmosis Treatment of Drilling Mud and Fracturing Wastewater from Oil and Gas 
Operations.” Desalination. (2012). 

27 Yaal Lester, Imma Ferrer, E. Michael Thurman, Kurban A. Sitterley, Julie A. Korak, George Aiken, and Karl 

G. Linden. “Characterization of Hydraulic Fracturing Flowback Water in Colorado: Implication for Water 
Treatment.” Science of the Total Environment. 512-513 (2015): 637. 

28 Daniel J. Rozell and Sheldon J. Reaven. “Water Pollution Risk Associated with Natural Gas Extraction 
from the Marcellus Shale.” Risk Analysis. 32, No. 8 (2012): 1382-1393.  

29 Lester et al. (2015): 637. 
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Environmental, Health, and Social Concerns 

 Not only does it take a large quantity of water to hydraulically fracture each well, which thereby 

leads to the need for disposal as explained above; but the process also increases the need to address the 

issues of supply, accessibility, and quality of water throughout the shale plays in the United States. The 

Earth is known for its abundance of water. It has been known as the water planet as we are surrounded 

by large, vast oceans. However, only 3% of the planet’s water is freshwater, and far less is accessible and 

available.30 Due to the directionally drilled and far-reaching character of the frack wells, it is “more 

likely” that “aquifers, lakes, streams, springs, and rivers” will be drilled underneath their beds.31 

Importantly, not all of this freshwater is evenly distributed around the land masses of the Earth. For 

instance, in the Bakken Shale play of North Dakota, much of the fracking freshwater is sourced locally 

from the headwaters of the Missouri River.32 However, due to water rights of the Missouri River, 

fracking operators will find groundwater to source from, “where access to the river is restricted”, or 

when waters of the river are otherwise unavailable.33 Likewise, in the Marcellus Shale play of 

Pennsylvania, water is sourced from the Susquehanna and Delaware Rivers.34 Oil and gas operators have 

progressively shifted to utilizing recycling technologies to reuse contaminated flowback water since 

2012, thereby decreasing some use of freshwater sources.35 But not all produced water is recyclable, nor 

is recycling the preferred disposal method in some situations. Fracking waste disposal has become an 

issue and a point of concern with the various issues of disposal wells, illegal dumping, open pit 

evaporation, and produced water repurposing.  

 
30 Charman (2010): 74. 
31 Charman (2010): 76. 
32 Torres et al. (2016): 480. 
33 Torres et al. (2016): 480. 
34 Torres et al. (2016): 480. 
35 Torres et al. (2016): 480. 
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 Water sourcing for hydraulic fracturing operations varies depending on state, water availability, 

water rights, and climate. In the eastern United States, where riparian water is abundant, many fracking 

operations source their waters from the local rivers that flow lazily across the land. Other sources can be 

freshwater wells, municipal water supplies, and lakes.36 These water sources may be adjacent to the 

fracking operations, piped in, or delivered by truckload. As previously mentioned, each well takes 2-20 

gallons of freshwater to hydraulically fracture a well.37 The amount varies due to the “shale gas play, the 

operator, well depth, number of fracking stages, and length of laterals.”38 In other words, some of the 

shale rock is more permeable than others, wells are drilled at different depths and lengths which 

requires more water to fill the borehole, also, many wells are fracked more than once thereby 

contributing to more water usage for each fracking stage. Geology and climate tend to be the primary 

factors affecting the amount of water required to frack a well, as shown through the exponentially 

higher amounts of water usage required for the Barnett Shale play in Texas, compared to the other 

shale plays throughout the United States. According to Chen and Carter, the water usage in Texas from 

2008 through 2014 was 457.42 Mm3.39 The water usage in other states during that same time frame 

paled in compared usage, with the second highest user being Pennsylvania with 108.67 Mm3.40  

 Water availability varies per state and climate, which requires different sourcing of freshwater 

supplies for the various shale plays in the United States. As already stated, in the eastern United States 

water supplies are prevalent in the region, and much of the freshwater is sourced from rivers and 

groundwater. On the other hand, the western United States, where the environment is more arid and 

 
36 Christopher G. Struchtemeyer, Micheal Morrison, and Mostafa S. Elshahed. “A Critical Assessment of 

the Efficacy of Biocides used during the Hydraulic Fracturing Process in Shale Natural Gas Wells.” International 

Biodeterioration & Biodegradation. 71 (2012): 15. 
37 Jackson et al. (2014): 955. 
38 Jean-Phillippe Nicot and Bridget R. Scanlon. “Water Use for Shale-Gas Production in Texas, US.”  

Environmental Science & Technology. 46 (2012): 3580. 
39 Huan Chen and Kimberly E. Carter. “Water Usage for Natural Gas Production Through Hydraulic 

Fracturing in the United States from 2008 to 2014.” Journal of Environmental Management. 170 (2016): 154. 
40 Chen and Carter (2016): 154. 
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freshwater is less available, operators must get creative with water sourcing. In Texas, for example, most 

of the water available is either owned by the state or landowners.41 For gas and oil operations to obtain 

surface water in Texas, operators must receive a water-right permit that allows for diversions from the 

state.42 A permit is not required for groundwater withdrawals, however, most of this source is owned by 

landowners.43 Texas water law provides rights for landowners to unlimited water withdrawals from 

groundwater under owned property. The rule of capture was established under Texas water law in 1904, 

stating that landowners may “pump as much water as they choose, without liability to surrounding 

landowners who might claim that the pumping has depleted their wells.”44 Negotiations with 

landowners ensure that operators will obtain enough groundwater sources to frack in the Eagle Ford 

Shale play in Texas, as 90% of the new wells fracked use groundwater for freshwater sourcing.45 

Tensions are growing over water use, and have the potential to further intensify in the Dallas-Ft. Worth 

area of the Barnett Shale, as the urban area sees more increases in growth.46 

 Water contamination is another water issue associated with hydraulic fracturing. There are 

many routes for contamination possible throughout the entire process of hydraulic fracturing. Hydraulic 

fracturing fluid is concocted with a mixture of chemicals, water, and proppants, or sand. The late 

endocrinologist Theo Colborn, along with the Committee on Energy and Commerce have identified 

2,500 different products used in hydraulic fracturing which contain 750 chemicals and components.47 

The various chemicals used in hydraulic fracturing are additives which include “lubricants, biocides, scale 

and rust inhibitors, solvents, foaming and defoaming agents, emulsifiers and de-emulsifiers, stabilizers, 

 
41 Nicot and Scanlon (2012): 3581. 
42 Nicot and Scanlon (2012): 3581. 
43 Nicot and Scanlon, (2012): 3581. 
44 “Texas Water Law,” Texas A&M University. 2014, https://texaswater.tamu.edu/water-law. 
45 Torres et al., 2016: 480. 
46 Matthew Fry, David J. Hoeinghaus, Alexandra G. Ponette-Gonzalez, Ruthanne Thompson, and Thomas 

W. La Point. “Fracking vs. Faucets: Balancing Energy Needs and Water Sustainability at Urban Frontiers.” 
Environmental Science & Technology. 46 (2012): 7444-7445. 

47 Loh and Loh (2016): 304-305. 
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and breakers.”48 Of these chemicals identified within the fracking fluids, 75% are known to cause 

ailments of the “skin, eyes, and other sensory organs, and the respiratory and gastrointestinal 

systems.”49 Additionally, 40-50% of the chemicals have been known to affect the “nervous system, 

immune and cardiovascular system and kidneys”,50 while “37% of the total chemicals are known to 

affect the endocrine system and 25% can cause cancer.”51 These are volatile organic compounds (VOCs), 

which are carcinogenic and include such chemicals as butane, toluene, ethylbenzene, and xylene, but 

also other suspected cancer causing chemicals, such as acrylamide.52 The carcinogenic VOCs are also 

familiarly known as BTEX compounds. 

 Although the wellbore and the cement casings are initially constructed to seal off fracking fluids 

and methane gas from the ground around it, it is still possible for casings to fail, allowing contaminants 

to spill into the ground and waterways around the well. The risk and potential for contamination is 

always present. The risk is elevated or decreased based on the geology of the surrounding rock, vertical 

faults in the rock, and the depth of the source rock.53 The possible pathways of contamination through 

methane and fracking fluid migration into water sources include: the “leakage of pressurized gas 

through uncompleted casing to a shallow fracture system,” migration of gas from the well, possibly 

“enhanced by fracturing,” and poor well integrity caused through improperly poured and/or sealed 

cement casings, failures in the well casings, and failures caused through well abandonment. 54 

Abandonment is the stage after the well is depleted, wherein the well is plugged with a concrete barrier 

at various depths.55 

 
48 Royte (2012). 
49 Torres et al. (2016): 488. 
50 Torres et al. (2016): 488-489. 
51 Torres et al. (2016): 489. 
52 Webb et al. (2014): 308. 
53 Loh and Loh (2016): 319. 
54 Loh and Loh (2016): 319-320. 
55 American Water Works Association. “Water and Hydraulic Fracturing: A White Paper from the American 

Water Works Association.” American Water Works Association. (2013). 
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It is important to note that the gas and oil industry claims there has never been a proven case of 

water contamination from a frack well. In 2010, the chairman and CEO of Exxon/Mobil, Rex Tillerson, 

testified to Congress that “There have been over a million wells hydraulically fractured in the history of 

the industry, and there is not one – not one – reported case of a freshwater aquifer having ever been 

contaminated.”56 Yet, it is increasingly common to find homes around fracking and drilling operations 

that experience methane laden tap water in which they are able to light on fire.57 Osborn et al. found 

that homes in the Marcellus Shale had 17 times higher methane concentrations in water wells, most 

likely caused by faulty casing and cement.58 One reason that it can be claimed there has not been a 

proven case of groundwater contamination is due to a discrepancy with the investigations of the US 

Environmental Protection Agency (EPA). The EPA found toluene, 2-butoxyethanol, and benzene at “50 

times safe levels” in Pavillion, Wyoming groundwater. However, the lack of pre-drilling data on the 

groundwater makes the source liability of the contamination difficult to pinpoint.59 Because fracking is 

not regulated under federal environmental protections, such as the Resource Conservation and 

Recovery Act (RCRA) and the Safe Drinking Water Act (SDWA), it is highly recommended that 

independent data ought to be collected prior to drilling in order to establish baseline water quality data 

in particular locations.60 In some states, collection of pre-drilling water samples is required, as any 

contamination post-drilling is at the operator’s liability.61 This and other discrepancies which prevent 

there from being a documented case of water contamination caused by hydraulic fracturing will be 

discussed in further detail in Chapter 4.  

 
56 Loh and Loh (2016): 312-313. 
57 Charman (2010): 78. 
58 Jackson et al. (2014): 308. 
59 Jackson et al. (2014): 342. 
60 Stephen G. Osborn, Avner Vengosh, Nathaniel R. Warner, and Robert B. Jackson. “Methane 

Contamination of Drinking Water Accompanying Gas-Well Drilling and Hydraulic Fracturing.” PNAS. 108, No. 20 

(2011): 8176. 
61 American Water Works Association (2013). 



19 

 

 The stage of fracking after the pressure has ceased creates two forms of waste: flowback and 

produced water. Flowback is the remaining fracking fluid that arises from the wellbore “during and after 

the completion of hydraulic fracturing.”62 Flowback rates vary per well and shale play, but it is common 

for only 20-40% of the initial fracking fluids to return to the surface.63 Produced water is the “naturally 

occurring” water that will surface for the life of the well, generally contains high amounts of total 

dissolved solids (TDS), and can include naturally occurring minerals found in the shale rock including 

barium, calcium, iron, and magnesium as well as dissolved hydrocarbons such as methane, ethane, 

propane, and radioactive radium isotopes.64 Flowback potentially contains carcinogens, such as 

propylene oxide, formaldehyde, diesel, and lead.65 Despite the low return rates of flowback, with the 

proliferation of hydraulic fracturing, waste disposal has become an issue in some shale plays. 

 There are various ways to dispose of or reuse the flowback water that returns to the surface 

during and after hydraulic fracturing. Underground injection wells are commonly sought out for disposal 

of flowback waste, but the availability of this type of well is limited, especially in the eastern United 

States.66 Underground injection of flowback is regulated by the federal Underground Injection Control 

(UIC) program, which is reviewed in each state by the Ground Water Protection Council (GWPC).67 In the 

last decade, deep underground injection has been the favored method with about 95% of all 

wastewater from fracking sites disposed of in these wells.68 These Class II deep injection wells are more 

prevalent in states like Texas, California, Oklahoma, Kansas, North Dakota, and Ohio, due to the geology 

 
62 Ric Termine. “What is Flowback, and how does it differ from Produced Water?” Termine Group. October 

30, 2018, https://termine.com/archives/494. 
63 Termine (2018). 
64 Termine (2018). 
65 Loh and Loh (2016): 306. 
66 Loh and Loh (2016): 307. 
67 Gianna Cricco-Lizza. “Hydraulic Fracturing and Cooperative Federalism: Injecting Reality into Policy 

Formation.” Seton Hall Law Review. 42 (2012): 716. 
68 Jackson et al. (2014): 341. 



20 

 

in these areas.69 Class II injection wells can sometimes be found on site, but are normally located in 

areas where flowback and produced water must be delivered by trucks to be held in large storage tanks 

before being injected into the deep wells.70 The additional issue found with using deep well injection for 

fracking waste has been the induced seismicity associated with the subsurface dumping of the waste. 

Earthquakes near a magnitude of 5.7 have been felt in such locations as Oklahoma, Colorado, Texas, and 

Arkansas.71 This unfortunate side effect of waste disposal in deep injection wells has been well 

documented since the 1960s, where many earthquakes were found to be associated with “fluid injection 

to deep geological formations.”72 

 Another form of disposal is through surface discharges to waterways. Permitted waste disposal 

generally does not allow for the direct disposal of flowback into surface water due to the high 

concentration of TDS and other contaminants found in hydraulically fracked wastewater. National 

Pollutant Discharge Elimination System (NPDES) permits are issued by state agencies, which create 

standards for pollutants found in the waters before disposal into surface waters can take place. Many 

times, these wastewaters are required to be trucked to publicly owned treatment works (POTWs) which 

must abide by EPA national discharge standards through effluent limitations guidelines.73 This method of 

disposal is especially common in the Marcellus Shale play of Pennsylvania where Class II deep 

underground injection wells are rare. Flowback from these wells must be trucked to the POTW site, 

stored, and then properly treated before the water can be discharged into surface waters.74 Voluntary 

reporting in 2011 informed the public that 44% of the wastewater produced in the Marcellus Shale was 

treated in POTWs, while 56% of the flowback and produced waters were recycled.75 Recycling, rather 

 
69 Jackson et al. (2014): 341. 
70 Loh and Loh (2016): 309. 
71 Jackson et al. (2014): 345. 
72 Loh and Loh (2016): 326. 
73 Loh and Loh (2016): 309. 
74 Loh and Loh (2016): 310. 
75 Jackson et al. (2014): 141. 
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than discharging, wastewater has become a preferred method in order to reduce the amount of waste 

while consecutively reducing the sourcing and cost of obtaining freshwater for fracking operations 

thereby reducing the potential scarcity of water driven through fracking operations. In fact, from 2008 

through 2014, it was found that around half of the water used for fracking operations annually was 

recycled wastewater.76 Recycling capability and rates tend to vary per producer, as does the geology of 

the shale plays, and the availability of water in the local areas.77 An amendment to a statute in 

Pennsylvania has helped to make recycling a requirement wherein any oil and gas wastewater not 

exceeding 30,000 mg/L of TDS must be recycled rather than discharged.78 

 More common in the semi-arid western United States, evaporation ponds are an alternative 

way to dispose of the wastewater from fracking operations. Evaporation of wastewaters tends to create 

the byproduct of soluble salts and barium after treatment.79 Most evaporation pits are plastic lined, but 

are known to puncture easily, creating spills and contamination into local waterways and seepage into 

the ground. Additionally, these ponds have been known to overflow into the surrounding areas during 

periods of heavy precipitation.80 State officials in New Mexico have documented over 800 cases of water 

contamination stemming from issues with evaporation pits.81 Likewise, in Pennsylvania, damage to a 

lined evaporation pit contaminated a local pond, spring, and eliminated the surrounding vegetation. Due 

to the contaminated pond, 16 cattle tested in the area were found to have high amounts of strontium in 

their systems.82 Cattle and other livestock have a high potential to enter our food supply as 

contaminated meats. Farmers and ranchers near fracking operations are not required to provide proof 

 
76 Chen and Carter (2016): 152. 
77 American Water Works Association (2013). 
78 Loh and Loh (2016): 310. 
79 Emma Garrison, Lee Ann Hill, and Noah Mark. “Frack Attack: How Hydraulic Fracturing for Natural Gas 

Threatens Human Health.” Proceedings of the National Conference on Undergraduate Research. March 31- April 2 

(2011), 673-682. 
80  Charman (2010): 78. 
81  Charman (2010): 78. 
82  Garrison et al. (2011): 679. 
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to middle markets that their livestock are fracking contaminant free.83 Some exposed livestock do not 

live long enough to enter our food supply. After wastewater breached an impoundment pit in 

Pennsylvania, it flowed into a nearby pasture utilized as a nursery for pregnant cattle, which resulted in 

the exposure of 140 cattle, and the deaths of 73, including calves.84 

 Although water seems abundant around the world, freshwater supplies are limited. There have 

been many advancements to ensure that water scarcity is addressed globally, but little has been done to 

address the potential water pollution caused by hydraulic fracturing operations in the United States. 

Water substitutes have been experimented with successfully for fracking, such as nitrogen gas or 

nitrogen-based foams, carbon dioxide, and liquified petroleum gas (LPG).85 Not only do these 

alternatives replace the water used in fracking operations, but they also decrease the amount of 

chemicals necessary to treat the water based fracking fluids that are commonly used. LPG holds the 

most potential in replacement of water-based fluids in that usage would decrease water pollution and 

water pollution potential through on-site spills, LPG has a high recovery rate after production as it turns 

to gas when pressurized underground, and the byproduct (i.e., kerosene), can be extracted from the 

methane (i.e., natural gas) to become a sellable product.86 The advancement of greener technologies 

has not proven to be a lucrative arena for business, as some of these companies have permanently 

closed due to bankruptcy,87 while other green fracking pioneers are finding themselves embattled in 

courts with Halliburton over alleged patent violations.88 

 
83  Royte (2012). 
84 Royte (2012). 
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86 Rozell and Reaven (2011): 1391. 
87 Darren Barbee, “Bankrupt High-Tech Fracking Company Sells Assets,” Hartenergy.com. Hart Energy, 
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88 Blake Brittain, “Halliburton Says Patent Ruling Derails U.S. Well Lawsuit over Fracking Technology,” 
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 Air emissions from hydraulic fracturing sites pose another risk to the health of human, animal, 

and plant life around well pads and pipelines. Methane gas is released into the atmosphere during all 

stages of fracking – throughout drilling, during processing, while transporting, and when burning the 

gas.89 Air pollution from exploration is also an issue, as large seismic trucks, vehicle traffic, and emissions 

from diesel pumps adds to ozone (O3) pollution. In fact, a measurement of 124 parts per billion of ozone 

pollution was recorded in 2011 in Pinedale, Wyoming.90 This measurement is 66% higher than the EPA’s 

daily allowable limit of pollution. Methane is the emission to be concerned with, however, as “methane 

is a greenhouse gas over 80 times more damaging than CO2 during the first 20 years it remains in the 

atmosphere.”91 It has been argued that if natural gas leaks exceed 3.2% during the transmission from 

extraction to power plant, the immediate impacts would be more devastating than the emissions from a 

coal-fired power plant.92 Measurements have estimated that around 3.6-7.9% of the methane from 

shale gas wells will be released into the air over the lifetime of a well.93 A study by Robert Howarth 

argues that the methane releases into the atmosphere from natural gas are 20-100% higher than that of 

coal, on a 20 year timeline.94 

 The initial air pollution created at a hydraulic fracturing well site is caused through the 

placement of production infrastructure. This includes releases from the equipment necessary to lay 

“pipeline networks, compressor stations, and processing facilities.”95 Particulate matter (PM), carbon 

dioxide (CO2), and nitrogen oxide (NOx) can be found around a well site during the infrastructure 

 
89 Charman (2010): 81. 
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preparation, which consists of the building of “access roads, clearing a 3- to 5-acre well pad, and 

drilling.”96 During the production and processing stage, methane leakage is possible through casing 

imperfections and venting of the well, wastewater storage tanks and ponds, and the intentional flaring 

at particular sites.97 It has been found that the highest amount of hydrocarbon emissions were found 

from open tank and open ponds that store produced water and flowback at well sites, including 

“aromatics and higher mass alkanes.”98 In the Denver-Julesburg region, the highest emissions of VOCs 

occurred through the venting of condensate storage tanks, totaling 70% of the entire emissions in the 

region.99 The risks posed to the people and environment around the construction of the well pad and 

the production of natural gas are initially extended to the workers that are employed in the construction 

and production. It has been shown that the workers on the well pad are exposed to silica dust that 

exceed the National Institute for Occupational Safety and Health limits to exposure by 10 times.100 

 A major route to air pollution from the fracking process is through flaring. Flaring has been a 

global issue in oil production for decades, but with the proliferation of hydraulic fracturing, flaring has 

been extended to some natural gas operations as well. Flaring can be defined as “the burning of natural 

gas or associated gases at the wellhead of an oil well during the process of extracting oil.”101 Gas and oil 

operators choose to flare natural gas to dispose of, or burn off, excess gas when the wells have 

outpaced the construction of the infrastructure capable of capturing and then transmitting the gas to 

processing plants.102 Further, producers may decide that the market for natural gas is unfavorable, and 
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will flare or vent the gas until “domestic or international energy market” pricing becomes more 

favorable.103 Not only does flaring emit harmful pollution into the air, but it contributes to the heat, 

light, and noise pollution at well sites, which are already consistent issues for surrounding neighbors to 

the wells.104  

 The exponential and rapid growth of fracking in North Dakota was accompanied by high 

volumes of natural gas flaring in the Bakken Shale. The Bakken Shale play exists underneath the states of 

North Dakota, South Dakota, and Wyoming, and the Canadian Provinces of Manitoba and 

Saskatchewan. It is the largest shale play in North America spanning across nearly 15,000 square 

miles.105 In the early 2010s, North Dakota natural gas production grew exponentially, and it was 

reported that “at least 30%” of the gas recovered in the state’s Bakken Shale was flared.106 According to 

Ceres, an environmental advocacy group, North Dakota flaring burns off enough energy from natural gas 

that if captured, would be enough to heat 500,000 homes each day.107 When Bakken Shale producers 

began flaring in 2012, more than $1 billion worth of natural gas was released into the atmosphere, 

equating to around 4.5 metric tons of CO2.108 Globally, it is estimated that 281 billion metric tons of CO2 

is flared annually.109 

Not only does the gas and oil industry lose money through flaring, but this creates a drastic 

increase in carbon monoxide (CO), carbon dioxide (CO2), nitric oxide (NO), and nitrogen dioxide (NO2) 
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emissions.110 Additionally, flaring has been known to release particulate soot, VOCs, and unburned 

fuel.111 Sour gases can also be flared, as a disposal method, which is a common method in the Bakken 

Shale. When sour gas is released and flared, sulfur dioxide (SO2) is released into the atmosphere, in 

addition to the CO, CO2, NO, and NO2.112 Gas and oil producers in the Bakken Shale have been warned 

that “flaring poses financial, operational, and reputational risks”, and the act thereof could potentially 

threaten operator’s licenses to operate.113 Not only does flaring pose risks for operators, but there are 

environmental and public health concerns as well. In addition to the GHGs, VOCs, and noxious gases 

emitted into the atmosphere, are the “effects such as respiratory, skin, and vision problems” associated 

with gas flaring pollution.114 Quality of life issues that are correlated with natural gas flaring are odors 

and light emitted from the flares.115 Ultimately, flaring is seen as a “multibillion dollar waste and a local 

environmental catastrophe.”116 

 As the proliferation of fracking for natural gas has spread across the United States shale plays, 

these operations are not restricted to non-populated areas. It has been estimated that around “eighteen 

million people live within a mile of an active oil or gas well, and half of these wells have been drilled 

since 2000 in the United States.”117 The residents in shale play areas have expressed many concerns over 

the fracking operations that are in their local communities. In most communities, there have been 

complaints of human and animal sicknesses, animal defects, fear of or harm caused through drinking or 

bathing in water from wells near fracking operations, concerns over the hazards of exponentially 
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increased large truck traffic traveling to and from wells, the boom-and-bust cycles felt in towns and 

cities, and imbalances in power amongst government, industry, and the people – all associated with the 

spread of hydraulic fracturing. 

 There are many health dangers correlated with hydraulic fracturing operations. The various 

emissions into the water and air contain cancer-causing pollutants which are harmful to human and 

animal life. As mentioned previously, Theo Colborn has identified many of the chemicals used in 

hydraulic fracturing. She argues that more than 75% of these chemicals “could affect sensory organs and 

respiratory and gastrointestinal systems; 40 to 50 percent have potential impacts on the kidneys and on 

the nervous, immune, and cardiovascular systems; 37 percent act on the hormonal system; and 25 

percent are linked with cancer or mutations.”118 Hydraulic fracturing has been directly linked with many 

developmental and reproductive issues, as “the developing fetus is particularly sensitive to 

environmental factors.”119 

 According to Webb et al., there are five primary developmental and reproductive effects 

connected to local hydraulic fracturing operations. These issues are the quality of semen in both men 

and animals, irregular menstrual cycles and fecundity in women, miscarriage and stillbirths, preterm 

births and low birth rates, birth defects, and long term health issues and diseases that originate in the 

development of fetuses when gestation occurs near fracking operations.120 Referring to studies on 

rubber factory employees, exposure to BTEX chemicals has shown to have negative impacts on sperm 

count and quality – as do formaldehyde, ethylene glycol, and ambient ozone – all chemicals commonly 

found near gas well pads, gas and oil fields, and in the atmosphere in these regions.121 A study on female 

petrochemical workers in Beijing has shown that exposure to toluene and benzene disrupts normal 
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menstrual cycles.122 Toluene exposure has also been associated with the “difficulty conceiving, the 

inability to conceive, as well as premature menopause in women.”123 Miscarriage and stillbirths are 

linked directly to lead exposure in women as well as occupational benzene and toluene exposure. 

Further, toluene and formaldehyde occupation exposure for fathers has been linked to miscarriage and 

stillbirth for their partners.124 Although premature births are still the leading “global cause of perinatal 

morbidity and mortality”, fine particulate matter (PM) found in the atmosphere in areas around 

hydraulic fracturing operations is most commonly connected to preterm birth and low birth weight.125 

Birth defects and origination of disease in the development of fetuses and children can be brought upon 

through many outlets. Exposure to “chemicals via inhalation or ingestion of contaminated air, water and 

foods can adversely affect developing fetuses” and can travel through the mother into the placenta, as 

well as post-birth through breastmilk.126 Environmental exposure to hydraulic fracturing operation 

emissions by expecting mothers has been positively associated with the development of congenital 

heart defects (CHDs) in the United States.127 According to McKenzie et al., “[a]nimal models 

demonstrate that CHDs can occur with a single environmental exposure” of pollutants such as BTEX 

compounds and diesel exhaust found in rural UOG areas, “during early gestation.”128 But not only is 

hydraulic fracturing wreaking havoc on the quality of our environment and the physical health of the 

human body, but it is also damaging mental wellbeing through the associated social affects that fracking 

produces in shale communities. 
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 The proliferation of fracking and the race to stake claim on shale gas plays across the United 

States creates a shift in population and growth in previously rural areas. The psychological health, 

infrastructure, and social bonds in boomtown communities quickly becomes overburdened with the 

population growth and activity renowned in shale gas communities. In many rural areas, the 

“inestimable values of the prairie – silence, solitude, serenity”129 have been disrupted with population 

booms, DUI arrests, crime, decreased housing and employment availability, strains on public services 

and infrastructure, stress on the local government from “inadequate funding”,130 traffic and vehicular 

accidents, violent crimes, and sexual assaults.131 Many boomtowns are unprepared and ill equipped to 

manage the drastic and rapid changes they experience. 

 The most renowned case of municipal growing pains due to fracking is in the boomtown of 

Williston, North Dakota. In 2010, prior to the natural gas boom, Williston had a population of 15,000 

people.132 By 2017, the population was recorded at more than double that amount – 34,337 people.133 

This rural town was unprepared for the infiltration of oilfield workers and was ill-prepared to house 

everyone. Mobile neighborhoods known as Man Camps, started to fill local fields as people and mobile 

homes moved in to offset the strain on local housing. Many local families were forced to relocate as oil 

companies purchased apartment complexes to house the employees, while rents increased to amounts 

five times what the residents had previously known.134 Crime in Williston saw a 30% increase in the first 
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year of the oil boom,135 much attributed to the influx of “young males earning a high salary with little 

attachment to the community.”136 Additionally, the growth in population causes strains on roads, traffic, 

and infrastructure in which the rural towns are unequipped to handle.137 However, Williston is not an 

isolated example of the boomtown social costs experienced with the proliferation of hydraulic 

fracturing. Locations such as Sublette County in Wisconsin experienced population increases of 21%, 

while crime rates increased by 270%.138 

 Accompanying the growth in population and natural gas development are large increases of 

commuting vehicles and eventually, road infrastructure damage. Xu and Xu explain that hydraulic 

fracturing requires an increased amount of truck trips than does conventional gas and oil development, 

due to the intensive amounts of water needed for fracking fluids, drilling fleets, supplies, and the 

subsequent disposal of the produced water.139 It is estimated that 1,000-2,000 diesel trucks are needed 

to frack each well.140 Studies have shown there is a correlation between oilfield drilling and 

“occupational injuries related to drilling and motor vehicle accidents, explosions, falls, and fires.”141 

Moreover, the increase in truck trips has the potential to produce ground level ozone, particulate 

matter, and carbon dioxide in local areas.142 The public has voiced their concerns over the increased 

large vehicle traffic, “decreased road safety, dust, noise, spillage, air quality, habitat degradation, and 

road damage”, as these are the most cited public concerns associated with hydraulic fracturing.143 
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 The concern over decreased road safety is legitimate, as found by Xu and Xu, wherein there is a 

correlation between an increased amount of frack wells and an increased severity of “truck-involved 

fatal crashes.”144 It was found that there are more fatal accidents involving trucks in the post-fracking 

stage when vehicles are hauling produced water to disposal wells and other disposal sites.145 However, 

the Centers for Disease Control and Prevention (CDC) has discovered that 27% of all gas and oil worker 

fatalities are classified as highway related vehicle crashes in the United States.146 Unlike most semi-

trailer operators in the United States, gas and oil extraction companies are exempt from “hours-of-

service” regulations as instated by the United States Department of Transportation, potentially leading 

to driver fatigue and higher accident rates.147 

Regulations and the Role of the State 

Federally, the United States government does not play a large role in hydraulic fracturing 

regulations. The Energy Policy Act (EPAct) of 2005 effectively exempted fracking from the major federal 

environmental statutes, including: the Clean Air Act (CAA), the Clean Water Act (CWA), the Safe Drinking 

Water Act (SDWA), the Emergency Planning and Community Right to Know Act (EPCRA), the 

Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) - also popularly 

known as the Superfund Act, and the National Environmental Policy Act (NEPA).148 These exemptions 

have become infamously known as the Halliburton Loophole, after the role that Dick Cheney, former 

Vice President and Halliburton CEO, played in pushing the EPAct through Congress in the first term of 

the George W. Bush presidency. Investigative reports have since uncovered at least 40 meetings held by 

the task force with industrial elite representing energy production companies prior to the development 
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of the EPAct.149 The lack of transparency in these meetings was deliberate, as Vice President Cheney 

fought the release of the meeting agenda for the task force all the way to the US Supreme Court. The 

court decided unanimously that Cheney was not required to release the names of those the task force 

met with in the development of the Energy Policy Act, after the Sierra Club and Judicial Watch sued 

Cheney under the 1972 Federal Advisory Committee Act.150 Since that ruling, a list of meeting attendees 

was leaked to the media to expose that the majority of the meetings were with energy producing 

industries. The task force met with elites such as James Rouse, who was the sitting VP of Exxon Mobil 

and a generous donor to the Bush inauguration; as well as Kenneth Lay from Enron Corp. and industry 

groups such as the Interstate Natural Gas Association of America and the American Petroleum 

Institute.151 Of these 40 meetings, only one was reported to be with environmental groups. The EPAct 

holistically classified hydraulic fracturing to fall under the same category as other types of drilling and 

mining, despite the well depths and usage of water and chemicals under pressure – unlike other types of 

drilling and mining.152 This Act further solidified the regulation of fracking to be devolved to the 

jurisdiction of the states, rather than the federal government.153 The exception to this rule is on federal 

lands within the states, for example, that fall under the Bureau of Land Management’s jurisdiction.154 

 There is a strong debate within academic literature over which level of government ought to 

regulate fracking. While some feel that regulation should be left to the states,155 others find that the 
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federal government is the most capable of regulating fracking.156 Though many feel that a hybrid 

regulatory structure between local, state, and federal will best satisfy the needs of the people as well as 

the benefits to government and the gas and oil industry alike.157 Currently, however, the states have the 

autonomy to make hydraulic fracturing policy, which has created a patchwork of regulations across the 

United States. The states have issued a variety of regulations, creating differing stringencies of 

disclosure laws with various regulatory agencies in the states to oversee fracking.158 Many have 

attributed this to the American federalist system in that the “states are often seen as the best places to 

experiment with policy, theoretically making them ‘laboratories of democracy’.”159 This experimentation 

of policies throughout the states, some argue, can lead to “maximum efficiency” in regulations.160  

 There are various reasons for why some argue that hydraulic fracturing regulations ought to 

remain with the states. Some of the primary arguments are that the states have already been tasked 

with hydraulic fracturing policymaking, they have the entities to regulate already in existence, and the 

status quo of state regulation ought to be perpetuated.161 Matt Willie strongly advocates for the 

regulation of fracking to remain with the states, as “federal intervention into state regulation of fracking 
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seems unnecessary” due to the idea that “state officials are generally more informed about local and 

regional production techniques than federal regulators.”162 It is further argued that federal officials do 

not have the accountability that state officials do, as the regulations at the federal level are created by 

the bureaucracy.163 Citing a 2008 study as well as the BP Deepwater Horizon oil spill as examples and 

alluding to the inabilities of the bureaucracy, Willie argues that the Minerals Management Service 

(MMS) is ill-equipped to handle such regulations and issues, due to the ethical scandals, 

miscommunication, and misconduct found within the regulatory agency.164 Another argument to 

perpetuate the status quo of state regulation is that the states have regulated gas and oil production 

since the early 20th century and that states have an interest in developing gas and oil supplies while also 

working to protect their environments.165 Further, Deweese argues that federal regulation would add 

“costly regulatory hurdles” that would “inhibit” the development of natural gas reserves throughout the 

United States.166 In agreement with these scholars are the gas and oil industry trade groups, such as the 

American Petroleum Institute (API), many state officials in electable positions, state regulators, 

“Republican members of Congress”, and industry leaders.167 

 Federalists do not agree with the ‘states as laboratories’ argument as states are “highly 

inconsistent” in regulations, and rather, feel that federal regulation would lead to “a far greater amount 

of resource pooling, technical and regulatory information sharing, and knowledge generation” which 

exceeds that of which currently exists at the state level.168 Federalism choice has been argued to be 

promoted by those who recognize the environmental and health risks associated with hydraulic 
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fracturing, as opposed to those who want to perpetuate private profits and are supportive of state 

regulations.169 Federalists also argue that spillover effects from one state to another can be avoided with 

a federal standard for fracking, which could decrease the potential for pollution events.170 Amanda 

Leiter illuminates the fact, however, that the exemptions in the Halliburton Loophole would have to be 

addressed before spillover effects could be alleviated.171 Michael Burger has argued that the 

proliferation of hydraulic fracturing in the United States has potentially “outgrown the oil and gas 

industry’s state regulatory framework”,172 which elevates the need for federal regulation. Matthew 

Castelli recognizes that federal fracking legislation could help to internalize the negative externalities 

associated with extraction, while helping to alleviate the disproportionately burdened citizens in lower 

socioeconomic classes.173 Federal regulations have also been touted as being “sufficiently protective and 

efficient” in that “direct regulation would remain in the hands of a few – either federal officials tasked 

with regulating the process or those private individuals or corporations with sufficient economic 

incentive to participate.”174 

 From the federalist standpoint, there are already some privately formed groups in existence at 

the federal level that have been formed to regulate hydraulic fracturing, such as The Center for 

Sustainable Shale Development (CSSD), the American Petroleum Institute (API), and the State Review of 

Oil and Natural Gas Environmental Regulations (STRONGER).175 Leiter argues that these privately funded 

groups have the ability to collect and diffuse information to the various shale states.176 The CSSD is a 

collaborative effort of industry and environmental representatives that seeks to recommend 
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performance standards for operators.177 The CSSD is located in Pittsburgh, Pennsylvania, and is focused 

on shale development in the Appalachian Basin with a goal to not only provide performance standards, 

but to also certify fracking operators through a third-party certification program.178 The funding for this 

organization is provided by “philanthropic foundations and participating energy companies.”179 The API 

has also developed best practices for shale gas development in the United States, and is likewise, 

industry led.180 The API claims to “maintain and publish statistics and data on all aspects of US industry 

operations, including supply and demand for various products, imports and exports, drilling activities 

and costs, and well completions.”181 According to InfluenceMap, however, the API spends $65 million 

annually to promote “obstructive climate policy lobbying” and is one of the “best funded and most 

consistently obstructive lobbying forces for climate policy in the United States,” with much of this 

funding provided by ExxonMobil and Shell.182 STRONGER, as discussed in further detail in Chapter 3, is 

considered as “a collaborative review team of stakeholders from the industry, the environmental 

community, and state environmental regulatory programs” which works to implement best practices for 

hydraulic fracturing and “works with states to improve their regulatory regimes.”183 Specifically, 

STRONGER has the potential to address geological differences amongst the states as their guidelines 

“address the unique geology of areas where drilling will take place by encouraging operators and 

regulatory agencies to identify ‘potential conduits for fluid migration’.”184 This aspect is beneficial for the 

federalism choice in fracking regulations as the variety of geological detail in the states and shale plays is 
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a primary argument for state regulation of hydraulic fracturing. However, it is important to note that all 

these entities work independently from the government and are private associations. 

Much of the hydraulic fracturing literature calls for a hybrid form of regulation that includes the 

federal government, the states, and the local governments. While some argue for a collaborative 

regulatory scheme between local, state, and the federal government based on the economic idea of the 

matching principle,185 others believe that a cooperative federalism is the route to ensure checks and 

balances exist amongst the different levels of government as well as to ensure that environmental 

standards are met nationwide.186 While both the matching principle and cooperative federalism result in 

the same regulatory scheme, the reasoning for this scheme is different between these two views. The 

matching principle is an economic theory that believes environmental “externalities distort markets.”187 

Externalities are the hidden costs of production in which operators typically do not bear the cost of, 

while society does. The idea behind the matching principle is that the externalities be internalized by the 

industry, and if the “benefit of the next unit of production outweighs its cost, then producing that unit 

leads to a net gain for society.”188 By regulating through the matching principle, the level of government 

closer to the costs and benefits of the activity ought to regulate.189 Conversely, cooperative federalism is 

a regulatory scheme in which much of the regulation is still the burden of state and local government, 

while the federal government has the authority to set minimum environmental baseline standards for 

the states to follow. Should a state not abide by these minimum standards, through the supremacy 

clause, the federal government then can supersede state laws to ensure minimum standards are met. 

However, as long as the Halliburton Loophole remains, hydraulic fracturing will remain exempt from any 

federal environmental baselines. 
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Based on the regulatory economies of scale analysis, Nicholas Hodges argues that hydraulic 

fracturing ought to be regulated at various levels. Specifically, he finds that air emissions are best 

regulated by the federal government which can alleviate spillover effects from state to state.190 The 

impacts to water should be regulated by the states, while utilizing the federal Safe Drinking Water Act as 

a guideline for water impacts with a baseline minimum standard.191 The local county and municipal 

governments ought to be able to regulate the localized impacts, such as the social impacts of “noise, 

visual disturbances, and traffic”, while also allowing for a ban on fracking activities, should the local 

residents decide that it is not in the common good.192  

Focused on the negative social externalities associated with hydraulic fracturing, Matthew 

Castelli argues that a cooperative federalism approach will best satisfy the injustices of fracking that 

burden the lower socioeconomic classes of society.193 Because of the failures in tort claims by residents 

to reclaim losses due to hydraulic fracturing, Castelli argues that the negative externalities experienced 

by individuals could be internalized “by incorporating strategies from existing and proposed 

environmental laws into new federal legislation.”194 He believes that legislation set at the federal level 

can better regulate issues such as water and air pollution that spillover from state to state.195 

To effectively instate a more comprehensive regulation of hydraulic fracturing, Gianna Cricco-

Lizza argues that cooperative federalism is the best method to ensure that regulatory gaps are filled 

while creating a system of checks and balances down the various levels of government. She argues that 

cooperative federalism will alleviate instances of collusion and will provide a “fundamental protection 
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for citizens as the source of power.”196 Cooperative federalism is touted as having the potential to 

decrease governmental competition while “promoting both vertical and horizontal cooperation” 

through collaboration.197 She argues that the federal government ought to create a baseline minimum 

standard for pollution and fracking legislation where the states and local governments are left to directly 

regulate fracking activities.198 Cricco-Lizza provides a few supporting arguments for choosing 

cooperative federalism. She believes that state regulations have created a cradle-to-grave mentality 

where the state oversees all aspects of fracking from permitting and drilling to disposal of wastes to the 

abandonment of the well after production has ceased.199 Federal oversight and minimum standards can 

ensure that this regulatory process is not only efficient, but also utilizes environmental minimum 

standards while incorporating industry best practices. It is argued that cooperative federalism has the 

potential to “promote consistency across the nation as well as localized solutions,”200 while supporting 

public participation at the local levels of government. 

Also valuing the support of public participation, Elizabeth Burleson argues that cooperative 

federalism can fill regulatory gaps while implementing industry best practices.201 Burleson argues that 

public participation and participatory planning can “optimize genuine sustainable development” of 

hydraulic fracturing.202 Through this adaptive and collaborative approach, inclusive decisionmaking and 

safeguards can be implemented nationwide.203 Further, closure of the Halliburton Loophole can ensure 

the protection of public health and the environment though the enforcement of federal minimum 
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thresholds.204 This multi-layered governance across the various levels of government facilitates further 

checks and balances, which can protect the general public and the environment alike.205 

Joshua P. Dennis, like Castelli, Cricco-Lizza, and Burleson, argues for cooperative federalism in 

the regulation of fracking through enforcing minimum standards at the federal level, while allowing for 

the states to regulate hydraulic fracturing. A federal standard, Dennis argues, ought to alleviate the 

patchwork of regulations that are in existence today with regulatory schemes left to the states.206 He 

feels that cooperative federalism is beneficial as it promotes the values of “plurality, dialogue, and 

redundancy,” while also encouraging “greater regulatory competition, policy innovation, and resistance 

to monopolization and interest group capture.”207 Further, cooperative federalism has the added benefit 

of combining more resources amongst various levels of government to address social ills while also 

allowing for state autonomy in regulations.208 Dennis does, however, warn against federal preemption 

through the supremacy clause, as regulation solely at the federal level could “allow for greater influence 

by interest groups who now can focus their lobbying power on one level of government.”209 

Overall, it is critically important across all levels of government to avoid the risk of interest 

group capture by lobbyists. Although Dennis sees this possibility at the federal level through the 

supremacy clause, this interest group capture already exists at the state level, as highlighted by Charles 

Davis and Katherine Hoffer as well as Barbara Warner and Jennifer Shapiro. Warner and Shapiro discuss 

the “dominant interests” involved with hydraulic fracturing at both the state and federal levels “to 

benefit the fracking industry and push back against their own local governments, citizens, and advocacy 
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groups.”210 They analyze how interest group capture and pressure is more prominent at the state level 

than the federal level, as interest groups find that the states are the “most favorable” regulatory level 

and the “best arena for legislation.”211 Likewise, Davis and Hoffer find much support for the state level 

as the ideal regulatory arena for such industry trade groups such as America’s Natural Gas Alliance, the 

API, the Interstate Oil and Gas Conservation Commission (IOGCC), and leading industry operators like 

Chesapeake Energy and Halliburton.212  

The danger in lobbying at the state level is that the interest groups utilize the same amount of 

influence and pressure at the state level, as they would at the federal level,213 thereby leading to strong 

influences on state governments, elected officials, and regulatory agencies throughout the shale rich 

states.214 In fact, these industry groups and interests seek out the sub-central and lower levels of 

government through venue shopping, because of the decreased amount of resources, research, and less 

ability for enforcement.215 Furthermore, industry group lobbyists have the power and influence as they 

would at federal level, but use lobbying strength and backing at the state and local levels.216 In addition 

to local governmental regulators, there are private-governance organizations who are filling the gaps in 

policymaking while also controlling the flow and quality of information provided to the public.217 The 

actual details of water usage, chemical usage, and transparency of production are purposely kept hidden 

from the public by these private-governance organizations – while vague or limited information is 

presented in an attempt to appease the inquiring minds of the public.  
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Conclusion: A Critical Analysis of Hydraulic Fracturing 

The hydraulic fracturing academic literature provides many legitimate reasons why fracking 

should exist at the preferred level of governance. The issue is, however, that all of the literature shares 

the same underlying commitment to a theory of pluralism. Yet, the ideal image of pluralism in America, 

in which all groups can have equal and viable access to policy formation and implementation, is not the 

reality. With the rise of capitalism, globalization, and the business-friendly conservative US Supreme 

Court – the voice and policy preferences of the citizens have been silenced and corporate interests have 

been allowed to dominate. As valuable as every piece of hydraulic fracturing literature is to the 

discussion, debate, and the dissemination of knowledge concerning the practice – the solutions cannot 

come from within a broken system. The answers are not to be found.  

One of the main themes throughout this dissertation is how the gas and oil elite have 

commandeered the American government for their own benefit, and thereby, democracy. Although I 

will argue against pluralism in its current form, as the following chapter will show, I am not arguing 

against pluralism in totality. In the correct conditions, pluralism is at the core of democracy. This chapter 

has reviewed the many issues associated with the hydraulic fracturing process, development, 

production, and policies. Further, the literature was reviewed to show that policy explorations regarding 

fracking are maintained within the confines of capitalism, which cannot resolve the issues of the 

corporate takeover of democracy and worse, the irreversible damage caused to the global ecosystem. 

The next chapter will move into the theoretical world of pluralism, Ralph Miliband, and the capture of 

democracy by the gas and oil elite. These first chapters are critical for comprehension of the 

apparatuses and examples in the case study chapters ahead. Chapter 3 will begin the exploration of the 

state apparatuses, by taking a critical look at fracking within the executive, administrative, and coercive 

apparatuses. This chapter will reveal how the executive apparatus has strategically alienated itself from 

most policies concerning hydraulic fracturing. This has forced this alienation from the administrative 
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apparatus, while the coercive apparatus works to maintain that alienation and force the status quo on 

the people. Chapters 4 and 5 will complete the case study with a look at the judicial and sub-central 

apparatuses. Herein lies the active power of the gas and oil elite, and capitalism. In the concluding 

chapter, the case study will be critically analyzed to provide suggestions for a path forward. This is 

critical as the hydraulic fracturing policy literature thus far has only suggested ways to fix fracking within 

the confines of corporate domination. This dissertation, rather, seeks a way to fix corporate domination 

with a strategy that will solve the issues of fracking. As we turn to the theoretical world of the state, it is 

important to remember from this chapter that the elite have diligently enforced the status quo of state 

regulation of fracking over the jurisdiction of the federal government. The result is a patchwork of 

hydraulic fracturing policies and regulations across the United States. In many affairs concerning 

international politics and even economic trade, the executive apparatus holds the most political power 

of the apparatuses. However, in the case of fracking, the power has been alienated from the federal 

government and devolved to the stronghold of the sub-central state.  
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Chapter 2  

Ralph Miliband, the Critique of Pluralism, and the State Under 

Capitalism 

 

 

 

An association consists simply in the public assent which a number of individuals give to  

certain doctrines; and in the engagement which they contract to promote in a certain 

manner the spread of those doctrines… When an opinion is represented by a society, it 

necessarily assumes a more exact and explicit form. It numbers its partisans, and 

compromises them in its cause: they, on the other hand, become acquainted with each 

other, and their zeal is increased by their number. An association unites into one 

channel the efforts of diverging minds, and urges them vigorously towards one end 

which it clearly points out. 

    – Alexis de Tocqueville218 

 

When the United States was officially consented to as a democratic republic, the people were 

given the right to assemble. This right was so important, especially to the people and the Anti-

Federalists, that it was written into the First Amendment of the Bill of Rights. When Alexis de 

Tocqueville visited America in the 1830s, he found much wonder, value, and some concern in the 

freedom of early associations in the United States. Tocqueville saw the American associations, or 

interest groups, as part of the democratic fabric of society. Not only were they necessary to act in 

common interests with their neighbors, but also to prevent the “despotism of faction” from forming 

with the democracy.219 

Alexis de Tocqueville lamented in the early 19th century how “Americans of all ages, all 

conditions, and all dispositions, constantly form associations. They have not only commercial and 
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manufacturing companies, in which all take part, but associations of a thousand other kinds, - religious, 

moral, serious, futile, general or restricted, enormous or diminutive.”220 These early associations of 

Americans were the same groups formed in common interests, or factions, that James Madison feared 

when he wrote Federalist #10. Madison explained that he considered a faction to be a group of “citizens, 

whether amounting to a majority or minority of the whole, who are united and actuated by some 

common impulse of passion, or of interest, adverse to the rights of other citizens, or to the permanent 

and aggregate interests of the community.”221 As expressed in Federalist #10, a solution to the factions 

that he so feared, would be to allow limitless factions with the hope that the most polarized would 

cancel each other out. Today, these polarized factions in American government are apparent in every 

relative policy debate, every coinciding event, and in every election. These early associations of 

Americans grew into what we now call majoritarian pluralism.222  These are same interest groups that 

compete today on behalf of the interests and opinions of the American people. But some interests of 

Americans are heard more clearly than others. 

Tocqueville foreshadowed this diminishing of democracy in the same breath while praising the 

democratic nature of American associations. As the Industrial Revolution was already taking hold in 

Britain, manufacturing was just beginning in the United States.223 Tocqueville warned of the potential 

that an aristocracy could arise amongst the manufacturers in the United States. He believed that 

aristocracy grew naturally out of democracy, and the type of aristocracy that was growing within the 

manufacturers “is one of the harshest which ever existed in the world.”224 He felt that should an 
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aristocracy arise in America, that capitalism would be its entry point. Tocqueville warned that “…the 

friends of democracy should keep their eyes anxiously fixed in this direction.”225 Yet, he provided 

another warning to the people, with the urging to stay politically active and involved. Sheldon S. Wolin 

explains that if the people choose “to relinquish participatory politics” and thereby “abandon their 

intense involvement with the common affairs of their communities in favor of personal ends”, then 

“they, like the signatories to Hobbes’s contract, have chosen to be apolitical subjects rather than 

citizens.”226  

From the beginning, democracy was threatened by elite freeholders of land, elite 

manufacturers, and disenfranchisement. By the last decades of the 19th century, many locations in 

Europe had already transformed with the fossil economy and the Industrial Revolution. This elite control 

became more apparent after World War II, “in the middle of the twentieth century.”227 The elite power 

trilogy of the “high military, corporate executives, [and] the political directorate” came to control 

American policy and decisionmaking during the economic boom of mass production and consumption 

after World War II.228 The power elite, for C. Wright Mills, are “the people who own or control the 

‘strategic heights’ of the economy; who control the central state apparatus; and who own and control 

the main means of communication in the private sector, or control those means of communication 

which are in the public sector.”229 Mills explains how the New Deal expanded the American bureaucracy, 

and consequently, so was the strength of the American military expanded with the participation in two 

successful consecutive world wars. Under these “American conditions, it has meant the ascendency of 
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the corporation man into political eminence.”230 The rise of the corporate elite into political eminence 

occurred primarily through two natural tactics for the business community – sales and investment. 

Through pluralism, corporations not only dominate the ears and minds of politicians – but their pockets 

too. 

In the decades following the ideas of Mills, critiques of pluralism began to multiply, as did the 

corporate associations of collective actors attempting to influence policy through Congress and elected 

officials. The field of interest group politics in the United States is expansive and diverse, with a wide 

variety of ideological perspectives. Tocqueville was accurate when he commented on the variety of 

groups that associated and gathered in the United States, based on a shared opinion, ideology, and/or 

political stance. Beyond associations, however, is what these interest groups do. The most powerful, 

well-funded – and thereby the loudest – interest groups participate in lobbying. Across the spectrum of 

interests in the United States, there were 11,862 lobbyists registered in Washington DC in 2019.231 If 

these lobbyists were spread evenly across all of Congress, there would be 22 lobbyists for every elected 

member. Lobbying is not new, in fact, it is older than America as it is a practice that originated in 

England. The money involved in lobbying is newer, however, especially with the 2010 US Supreme Court 

finding in Citizens United v. Federal Election Commission. In this case, the court sided with the non-profit 

interest group, Citizens United, in the opinion that corporate campaign donations are considered as free 

speech and cannot be limited by the Federal Election Commission (FEC). This opinion expanded the 

contribution of campaign donations to super PACs by allowing limitless donations, and it permitted 

corporations to run ad campaigns for or against candidates up until election day. The court established 

that corporations have the same right to free speech as individuals, as they are just associations of 
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individuals acting for a business. Citizens United effectively opened the flood gate for campaign 

donations while dually silencing citizen-based interest groups – whether of the majority or the minority 

– as they cannot compete with the amount of corporate and large donations given to super political 

action committee (PAC) organizations. The pluralistic associations so marveled by Tocqueville seem to 

have fallen to the same aristocratic warnings that he feared could enter American democracy through 

capitalism. Pluralism today is dominated by interest group politics. The majoritarian interest group 

pluralism that Tocqueville witnessed has been overtaken by corporate interests and money. This has 

reduced the status of the citizen within the United States – by subverting the importance of the people 

for the money of the corporation. It has been argued that “[t]he citizen is irrelevant. He or she is nothing 

more than a spectator, allowed to vote and then forgotten once the carnival of elections ends and 

corporations and the lobbyists get back to the business of ruling.”232 

In 2014, Martin Gilens and Benjamin I. Page conducted the first quantitative test of the effects 

of four contrasting theoretical predictions, by measuring the influence of each group on policy 

outcomes. Gilens and Page ultimately concluded that the “economic elites and organized groups 

representing business interests have substantial independent impacts on US government policy, while 

mass-based interest groups and average citizens have little to no independent influence.”233 While 

surprising to see as the concluding finding, this does generally reflect the reality that we see in 

government through the news media. Yet, Gilens and Page uncover another shocking finding that is not 

so publicized in the media. Their study reveals the fact that “the majority does not rule” when it comes 

to deciding policy outcomes.234 They explain that when economic elites and organized interest groups 

are aligned, they generally win, whether the majority of citizens agree or disagree. Further they explain 
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that “because of the strong status quo bias built into the US political system, even when fairly large 

majorities of Americans favor policy change, they generally do not get it.”235 When the majority of 

Americans have little to no influence over policymaking in the United States, majoritarian pluralism loses 

its democratic qualities and the admonitions of Tocqueville become apparent in the world around us. 

When corporations are heard louder than the American people, and the policy wishes of the people are 

ignored; then “America’s claims to being a democratic society are seriously threatened.”236 Although this 

was the first study to quantitatively test these theoretical predictions, as a critic of pluralism in the 

1960s, Ralph Miliband explored these notions and essentially found the same relative conclusion more 

than half a decade prior, qualitatively. 

In this chapter, pluralism in today’s society will be critically explored to introduce Ralph 

Miliband’s critique of pluralism and his theory of the state. This will highlight the political environment 

in the United States to better understand the case study on hydraulic fracturing in the following 

chapters. Additionally, the review of pluralism, its critics, and Miliband’s theory of the capitalist state 

will inform the argument formulated throughout this dissertation, that although pluralism is in the 

crosshairs of Miliband and others on the Left, it is not because of its democratic or decentralized nature. 

Rather, it is the commandeering of democracy by the corporate elite which disallows citizen’s voices to 

be heard, who determines the agenda, who buys their way into the halls of government in order to 

shape policy to their benefit, and who subverts the democracy of the people into an auction for the 

elite. That is what makes pluralism deplorable and undemocratic. 

Pluralism and its Critics 

 Prevalent throughout Miliband’s The State in Capitalist Society, is his critique of pluralism. Not 

only do pluralists downplay the role, or even the existence of the state, but they also do not see 
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economic or social classes as “collective actors”.237 This is compared to Miliband’s, as well as Marx’s, 

conception of the state wherein the “classes are seen as the principal actors.”238 Blinded by the influx of 

capital after World War II in America and the rise of the middle class, the pluralists feel that state power 

is “influenced by a multitude of competing interests and groups,”239 wherein social class and class 

interests are not predominant and rather, “power is diffused and balanced [so] that no particular 

interest is able to weigh too heavily upon the state.”240 Miliband does not agree with the pluralist 

argument largely due to the fact that pluralists favor the exclusion of the state as a “special institution”, 

which can lead to the issues of “economic and political inequality and therefore, economic exploitation 

and political oppression.”241 Proponents of pluralism argue that, “the pluralist model is one in which 

corporate special interests rarely win or at least win no more often than other groups under ideal 

conditions.”242 This view is opposed to Miliband’s perception that “corporate special interests always 

win under ideal conditions.”243 

 Pluralism can be described by adherents of pluralism as an ideology in which power is “tamed” 

while coercion and control are “minimalized” with the open competition amongst various groups in 

society.244 Pluralism is said to facilitate collaboration and “consent of all citizens” wherein the “system” 

promotes the “peaceful settlement of conflicts to the mutual benefit of most if not all the contending 

parties.”245 Advocates of the ideology feel that pluralism alleviates the potential for “extremism and 
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provides a springboard for responsive political negotiations to emerge, in a climate conducive to the 

formation of alliances.”246 Based on this dominant ideology, it seems as though the goals of Federalist 

#10 were achieved, at least in perception. Pluralists believe there is an “absence of a power elite” as the 

policy areas are separated, structurally, thereby eliminating the influence of an elite that can be 

powerful and influential.247 Despite the reality that each of these policy structures have a dominant 

capitalist interest within each one. Consensus is seen as a primary factor in pluralism, as the ideology 

relies on “a multiplicity of groups coming into and leaving policy politics at varying rates of frequency 

and intensity.”248 Yet the strongest groups with the most financial backing never leave. Consensus is 

developed when these various groups are formed by “voluntary membership” in order to compete for 

the attention of the state and policymakers.249 The reality, though, is that various groups enter and leave 

after realizing they are up against economic Goliaths, and their attention cannot be won as they cannot 

be seen. 

 Jens Bartelson highlights four primary criticisms of pluralism by early critics. First, pluralism 

holds the perception that there exists a “unified political whole in which the interests, loyalties, and 

moral allegiances of the citizen subjects converge.”250 There are a few issues that Marxists take with this 

assumption. Bob Jessop explains that the channels available for these citizens are not equal, as there are 

particular interests rooted in civil society which are “recognized as legitimate by relevant branches of 

the state.”251 Jessop argues that this access is unequal, as access to the state apparatuses do “not occur 

on the proverbial ‘level playing field’.”252 For instance, groups that do not have access to major media 
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outlets “tend to be marginalized in ‘normal’ conditions.”253 Moreover, dis- and mis- information 

campaigns can muddy the truths disseminated throughout media sources. Miliband would agree with 

this critique, as he calls it the myth of pluralism in which there is “[n]o interest other than business, 

anywhere, [that] has the same ease of access to the more important organs of executive power, and 

none enjoys the same familiarity with its agents.”254 Further, Miliband demonstrates the issue with 

business’ stronghold in pluralism with gaining political power in that “ordinary voters” are then forced to 

compete in a “pluralist political market situation on more or less equal terms with organized interests 

whose resources are immensely greater than their own.”255 Not only are groups without resources 

marginalized by the mainstream of society, but also the playing field is already sloped and uneven as 

business holds the more advantageous end of the field. 

 The second criticism of pluralism that Bartelson highlights is the waning importance of the state 

as a concept within pluralism, because the “sociocultural unity of the state was also incompatible with 

the notion of indivisible sovereignty, itself one of the defining characteristics of the traditional concept 

of the state.”256 Potentially, the dismissal of the state could be due to the fact that pluralists, in 

definition, are in opposition to the ideal of monism and reductionism in favor of a “multiplicity or 

plurality”.257 Not only do pluralists prefer a multitude of actors or groups competing for attention, but 

they also look at the state as a monist entity and would rather incorporate the power shared in 

governance, interstate relations, and global governing treaties and organizations. This same ideology 

has led states to act like “principle agents of globalization by exercising enormous power to realign the 

state apparatuses with transnational capital, to reconstitute property and contract law, and to 

otherwise implement and enforce the provisions of international trade and investment agreements 
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even against domestic oppression.”258 The monist nature of the state has contributed to the mainstream 

belief that “the sovereign state is unlikely to remain the main source of political authority in the future”, 

due to the rise in pluralism and governance.259 Clyde W. Barrow correctly illuminates that these 

ideologies deny the reality that none of the organizations associated throughout the global political 

landscape “have the police powers that are the constitutive essence of stateness.”260 Only the 

constitutionally sanctioned state powers have the authority to conduct state affairs in the international 

arena, such as sign and then ratify international treaties and recognize foreign nations. 

 Bartelson’s third critique of pluralism is that “the authority wielded by the state over the social 

body could no longer be understood as comprehensive and unlimited, since democratization and 

enlarged franchise had effectively bridled any such claims.”261 Essentially, this aspect eliminates a 

monistic rule over society and rather, disperses and decentralizes authority to exist not only throughout 

the levels of government, but “the social body” as well through active democracy.262 It altered the 

perception of a structured government to a messy and chaotic reality of advocacy, lobbying, closed door 

meetings, and campaign donations that permeates every corner of government from the small town city 

council to the presidency. This reality was created based on the pluralist assumption that power “in 

Western societies is competitive, fragmented, and diffused.”263 Ideologically, for pluralists, this leads to 

the perception of the unbiased “special role” in politics, to appease all groups competing for attention in 

the national and international arenas.264 These ideas also correlate with elite pluralism, wherein the 

concept “is itself a prime guarantee that power in society will be diffused and not concentrated,” a 
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central tenant of pluralistic ideology.265 Pluralistic ideology tends to lead to pluralist and decentralized 

political power structures. 

 Bartelson’s fourth critique of pluralistic ideology is that “the state should no longer be 

understood as having moral superiority in relation to competing sources of value within society.”266 

Marxist state theorists believe that the state should, rather, be “judged in more pragmatic terms, on the 

basis of their instrumental value for the needs and goals of the community at large.” Instead of 

advancing these needs and goals, Marxist state theorists who are critical of pluralism argue that the 

state supports the needs and desires of the capitalist class and the corporations which are run by these 

elites. This method and action on behalf of the capitalist elite ensures that political power will be 

focused on maintaining the status quo and the stronghold of capitalism and corporations over the needs 

of society. This is the issue at the root of Miliband’s opposition to pluralism as it allows for advantaged 

groups to “constitute distinct groupings and interests, whose competition greatly affects the political 

process.”267 Elite pluralism provides the ability for various capitalists throughout society to constitute a 

“dominant economic class, possessed of a high degree of cohesion and solidarity, with common 

interests and common purposes which far transcend their specific differences and disagreements.”268 All 

of the above Marxist critiques of pluralism illustrate why pluralistic political power dominated by 

corporate elites does not advance the greater good of society as a whole, and instead, maintains the 

predominance of the capitalist class in society. 

Miliband’s State in Capitalist Society 

 Miliband’s theory of the state is useful in explaining the organization of the dominating elite 

capitalist structures within the sphere of hydraulic fracturing in the United States. To some degree, the 
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gas and oil industry influence has taken an integral role in shaping policy, throughout all five elements of 

Miliband’s state – the executive apparatus, the administrative apparatus, the military or coercive 

apparatus, the judicial apparatus, and the sub-central governments. The gas and oil elite in America 

have had, and still have, an enormous effect on the policy outcomes in every apparatus. The capitalist 

elites have solidified their stronghold on the laws, regulations, exemptions, subsidies, judicial decisions, 

and state laws which facilitate the proliferation of fracking across the United States. This dominance of 

invested elite interests within pluralism has spread rampantly through most, if not all, policy areas, yet 

this is considered as normal in the pluralist status quo vision of government. This is an example of what 

Miliband considers “the crisis of political science.”269 The pluralist theory of the state is not a theory 

concerning the state at all. Instead, pluralists see the state as “a rather special institution, whose main 

purpose is to defend the predominance in society of a particular class.”270 Barrow furthers this notion 

through clarification: “[T]he maintenance of the system equilibrium in capitalist society is in fact the 

maintenance of economic and political inequality and, therefore, economic exploitation and political 

oppression.”271 There cannot be an equilibrium that is democratic while being maintained by the 

capitalists. With the equilibrium maintained between the capitalists and the government, there is no 

longer space for the American people. The citizens have been displaced, and some completely alienated. 

The people cannot weigh in on the balance when they are the subjects of economic exploitation and 

political oppression. 

 Ralph Miliband’s theory of the state is also useful in explaining the world around us, in a manner 

that is accessible to most. Leo Panitch described Miliband’s The State in Capitalist Society as 

“distinctive”.272 Panitch explains that anyone who “picked it up did not have to have been cloistered in 

 
269 Barrow (2016): 10. 
270 Barrow (2016): 10-11. Italics added for emphasis. 
271 Barrow (2016): 10-11. 
272 The Jacobin, “Leo Panitch on the Political Thought of Ralph Miliband”, YouTube, recording of a 

previously live video, April 27, 2020, 15:30. https://www.youtube.com/live/oBJR3xfmgA4?feature=share. 



56 

 

the Marxist debates and Marxist concepts,” in order to clearly understand the workings of the world 

around them as conceptualized in Miliband’s book. Not only did Miliband intend to make his writings 

understandable, but his argument was critical in the post-World War II society as he was arguing against 

a façade – the perception of equality during the height of the post war consumer era in the United 

States. This pluralist conception and American perception still persists today, and it has led to the 

capitalist elite dominating the people’s route to government – the right to associate and the freedom of 

speech – while outspending the voices of true democracy, the people. Miliband’s relevance is as 

important today as when The State in Capitalist Society was published during the dawn of neoliberalism. 

This dissertation will highlight the importance of Miliband’s conception of the state and will explore the 

influence of the gas and oil industry throughout the apparatuses as presented in Miliband’s theory of 

the state. Like Miliband, this dissertation seeks to be accessible and is designed to provide information 

to readers who may not be familiar with the works in critical political theory, with an easily 

comprehensible explanation to understanding the influence of the gas and oil industry’s strength within 

every apparatus of the state, thereby explaining the political realities that many Americans live on a 

daily basis. Panitch has praised Miliband for his construction of the capitalist state and explains that he 

finds “especially distinctive” Miliband’s ability to “develop a conceptual framework for understanding 

the capitalist state at the political level”, while others at the time were “deriving the nature of the 

capitalist state from the economic concepts of Marxism.”273  

 Clyde W. Barrow summarizes Miliband’s theory of the state as a variation of Marxism wherein 

“the ‘ruling class’ of capitalist society is that class which owns and controls the means of production and 

which is able, by virtue of the economic power thus conferred upon it, to use the state as its instrument 

for the domination of society.”274 It is important to highlight that Miliband does not see the state and 
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government as synonymous, however, the “government does speak in the name of the state and is 

formally invested with state power.”275 Instead, Miliband sees the “state as a complex of institutions, 

including government, but also the bureaucracy, the military, the judiciary, representative assemblies, 

and … what Miliband calls the sub-central levels of government.”276 The state, as a concept in political 

science, has been of oscillating importance throughout the 20th century due to the rise in international 

governance and neoliberalism. Miliband viewed this fluctuating importance as “a crisis” as he felt that 

“mainstream social science was concealing the sources, structure, and operation of political power, not 

by what it studied, but by what it ignored for most of the post-World War II era.”277 

 In this time, since the end of World War II, the state has been thrown out of the primary 

concepts of political science, brought back in, and most recently dissolved with the onset of 

globalization and governance. Although the state has been “foundational”278 to the discourse of political 

science, the concept was first eroded with the rise of pluralism and institutionalism.279 In 1968, J.P. Nettl 

highlighted this decreasing importance of the state concept in social science due to scientific 

reductionism, and argued there “may be a case for bringing it back in.”280 During the time of Nettl’s 

writing, the pluralist-elitist model of the 1960-1970s dominated political science as the mainstream 

view.281 The 1980s brought about a “return-to-the-state” movement with the “contemporary revival of 

Marxism”.282 In the 21st century, the state has been “hallowed out” with the reorganization required in a 

globalized world, which will be discussed in further detail.283 These fluctuations in state importance 
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bothered Miliband as the institutional presence and power of the state was growing in advanced 

capitalist societies, although the study of the state as a concept was “very unfashionable”.284 Miliband 

saw this as a problem of pluralism in that mainstream social science viewed the theory of the state as 

something to be excluded as its “main purpose is to defend the predominance in society of a particular 

class.”285 For this reason, Miliband worked to renew state theory to reflect the “socio-economic and 

political and cultural reality of actual capitalist societies.”286  

 For Miliband, “the state is not a thing.”287 Rather, the state symbolizes a group of institutions 

“which, together, constitute its reality, and which interact as parts of what may be called the state 

system.”288 This state system works collectively in advanced capitalist societies to be the “guardian and 

protector of the economic interests which are dominant in them.”289 Miliband believes that the state’s 

primary importance is not to prevent the predominance of these powers, but to “ensure their continued 

predominance” in society which will promote the control of the capitalist elite and capital itself.290 As 

the state is not a thing, the state is also not synonymous with government, nor is the state system 

“synonymous with the political system.”291 While the political system represents a plethora of 

institutions, including political parties and interest groups, the state system contains only the specific 

institutions related to the five apparatuses of Miliband’s state.292 Many view state power as being 

equivalent to political power, but Miliband argues that “such a belief…is fraught with great risks and 

disappointments.”293 Government power and state power are separate in the sense that the state 
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“cannot claim anything: only the government of the day, or its duly empowered agents, can.”294 State 

power is derived from the Constitution, it is the structure of power and functioning that the government 

works within. The government is an ever-revolving door of agents who can speak in the name of the 

state, but they do not actually control state power. But, state power is not the only form of “ruling class 

domination,” as the capitalist class can also use their power in the institutions that are considered as 

non-state.295 These institutions are what Miliband considers as the “ideological state apparatus”, which 

contains such societal groups like “churches, political parties, the press, radio, television, publishing, and 

the family.”296 Additionally, there are institutions within the bureaucracy wherein the elite can 

determine the stronghold of the capitalist class, such as “the civil service, central banks, and regulatory 

commissions.”297 Miliband is clear in determining which institutions are considered as part of the state 

system and which institutions constitute the political system, which “remain autonomous from the 

state.”298 Ultimately, Miliband argues that “it is not necessarily ‘who governs’ but the strategic structural 

advantages the capitalist class enjoys in existing capitalist societies that ultimately determines the limits 

of governmental policy.”299 

 Ralph Miliband’s theory of the state is also considered as “a theory of society and the 

distribution of power in that society.”300 He determines that this is one of the primary reasons for 

writing The State in Capitalist Society, as there is an “enormous political significance of [the] 

concentration of private economic power in advanced capitalist societies, including its impact on the 

state.”301 As the United States, itself, is one of the largest customers of the private industry and sector in 
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the United States, the state’s “scale and pervasiveness” in intervening with “contemporary capitalism is 

now immeasurably greater than ever before.”302 In fact, for Miliband, the corporation is “the initial 

reference point for defining the capitalist class” which he considers as “the class that owns and controls 

the means of production.”303 The leaders of this class are the individuals who manage and own these 

corporations who behold the economic power and the ability “to use the state as its instrument for the 

domination of society.”304 As the state is considered as the primary vehicle for controlling class 

domination through the pervasiveness of the capitalist class, when it comes to class conflict, “the state is 

not neutral” in its mission is to protect the strength of the dominant capitalist class in society by using 

the “mental means of production.”305 It is important to note, however, that Miliband clearly recognizes 

that the state must not only “promote capital accumulation” through business confidence, but it must 

also adopt the particular “policies that maintain the state’s political legitimacy with a democratic 

electorate.”306 He realizes there must be a balance to maintain the façade of being a democratic republic 

based on equality of opportunity. Miliband has argued that “[t]he state is not the only institution which 

makes the exercise of great power possible; but it is by far the most important one.”307 

Envisioning the Fractured State 

The fact that politically organized interest groups with vast resources operate continuously, that  

they are coordinated with congressional procedures and calendars, that they occupy strategic 

points in the political processes, is indicative of how the meaning of “representative” 
government has radically changed. The citizenry is being displaced, severed from a direct 

connection with the legislative institutions that are supposed to “stand in” for the people. If the 
main purpose of elections is to serve up pliant legislators for lobbyists to shape, such a system 

deserves to be called “misrepresentative or clientry government.” It is, at one and the same 
time, a powerful contributing factor to the depoliticization of the citizenry, as well as reason for 
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characterizing the system as one of antidemocracy. 308 

 

- Sheldon S. Wolin 

 Miliband’s theory of the state contains five primary elements, or institutions, which make up the 

state system – the executive apparatus, the administrative apparatus, the military or coercive 

apparatus, the judicial apparatus, and the sub-central state apparatus. Subsequently, these apparatuses 

portray the five state entities that contain the key elite positions of authority and power, the areas 

where the decisions are primarily made. These elites hold the reigns to control the direction of the state 

machine. Using Miliband’s state apparatus conceptual framework, this dissertation will use power 

structure research as an empirical methodology to identify and explain these elite positions, decisions, 

and policies within the state system that ultimately determine the trajectory of the state itself. 

Moreover, the different apparatuses will be discussed in detail to examine each element, the role they 

play in hydraulic fracturing, and to determine whether, ultimately, the gas and oil capitalist elite possess 

the control and power over the key resources necessary to force the machine to work in their own 

favor. 

 Power structure research is an approach “which views the organized control, possession, and 

ownership of key resources as the basis of exercising power in any society. Key resources typically 

consist of wealth, status, force, and knowledge.”309 The structure of this power scheme of a state is 

determined within the state system through the placement of these elites in locations where the 

primary authority for decisionmaking occurs throughout the institutions. These decisionmakers are the 

individuals who have been given a particular amount of power, and therefore, these individuals 

maintain control over resources throughout the state system. Depending on where these authorities of 

power exist in the state system determines the type of power that these individuals may possess, 
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whether it is economic, political, or ideological in nature.310 Barrow explains that a “power structure 

consists of a patterned distribution of resources that is regularized by the institutions within a particular 

society.”311 Power structure research consists of identifying these patterns to determine the strength of 

the power structure in possessing key resources and the outcomes associated with this power. When 

this power is highly concentrated in conjunction with the control of key resources, “the more reasonable 

it becomes to describe a power structure as one dominated by a ruling class.”312 Raju J. Das argues that 

power structure research as a methodology is a “merit” of instrumentalism, as it “reveals the reality of 

instrumental control of the state”.313  

 Miliband believes that state power is not equivalent to political power. The positions of primary 

decisionmaking authority within the state system, specifically, are the points of state power that feed 

the overall power of the state. The individuals who occupy these positions have the ability to hold 

political, economic, or ideological power to determine the governmental direction of the state; but 

political, economic, and ideological power are the only powers that the individuals in positions of 

authority can obtain. The state does not have power to gain, only the government of the day can gain 

political power. Collectively, the positions themselves bring political power (or state stagnation in some 

cases) to build the larger power, which can be considered as actual governmental or political power, but 

the individuals in these positions can only be conduits – they cannot withhold all the power in and of 

themselves. This will be shown in this dissertation through the lens of hydraulic fracturing to view the 

network of lobbyists, decisionmakers, the economic powers who financially contribute to elite 

individuals and organizations to influence policy decisions, and the nonstate entities that maintain the 

social power in connection to the gas and oil elites. Ruling class domination requires the combination of 
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both state and nonstate power. The social power contained in the ideological apparatus assists with the 

overall legitimacy of the ruling class in positions of power. This legitimacy helps deliver more political, 

economic, and ideological power to the positions of authority and the elites who fill these spaces of 

state power.  

This chapter has critically explored the critiques of pluralism, including the corporate 

domination within, which has ousted the importance of the citizen in order to bid for policy favors and 

preferences. This chapter reviewed Miliband’s theory of the state to explain his conceptual framework 

of the state apparatuses, in order to preview the structure of the case study on hydraulic fracturing. 

Using power structure research, the following chapters will highlight the positions of authority and the 

individuals who fill them, the different paths of political, economic, and ideological power that bring 

governmental power to the capitalist elite, and the connections and the relationship between the 

private industry of gas and oil in the United States which assist in the proliferation of fracking: all at the 

expense of the American citizenry and the general will of society which allows for the capitalistic turn in 

the United States state machine and the corporate colonization of the subsurface. 
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Chapter 3  

Federal Self-Alienation from Hydraulic Fracturing 

 

 

 

The first chapter explored the issue of hydraulic fracturing and the various aspects that are 

causing disruptions throughout American society. Chapter 2 introduced the ideological state 

components, or apparatuses, of Miliband. The executive, administrative, coercive, judicial, and sub-

central governmental apparatuses are the ideological parts that make up Miliband’s conception of the 

state. This chapter will explore the physical state with a discussion of the spatial state, the split estate, 

and will combine the idea of fracking with the executive, administrative, and coercive apparatuses of the 

state to show how Miliband’s framework can organize the evidence of gas and oil elite capture of policy 

exemptions and ideologies of the status quo. Meanwhile, the subsurface of the spatial state is being 

colonized and fracked with no recourse of legal action or relief for the citizens.  

 In the United States, the federal executive and administrative apparatuses have little control 

over the regulations of hydraulic fracturing. Most of the decisionmaking power has been given to the 

individual states to regulate fracking. This, however, is by design. In the early 2000s, the gas and oil elite 

captured key positions in the state to ensure that the level of regulations would remain with the states, 

when the Halliburton Loophole was enacted. There are areas, however, that executive and 

administrative laws and regulations do still apply. The federal government does regulate fracking on 

federal lands including National Forest Service (NFS) land, which falls under the jurisdiction of the 

executive branch and the Department of Agriculture, as well as BLM land, which is managed by the 

Department of the Interior. Fracking within federally established tribal lands is typically managed by the 
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Tribes themselves, but they must adhere to any federal standards that have been established. These 

federal standards are very limited in scope, as this chapter will illustrate, and provides some space for 

the Tribes and individual states to develop their own hydraulic fracturing regulations, based on specific 

regions, geology, and political climates. 

 This chapter will utilize Miliband’s organizational categories of the executive, administrative, 

and coercive apparatuses of the capitalist state to explore the moments of gas and oil elite capture of 

key positions within the state machine to ensure the stronghold of gas and oil dominance in creating 

executive and administrative exemptions while coercively projecting the ideological principles of the 

fossil elite on the citizens of the United States. First will be an exploration of the connection between 

hydraulic fracturing and the executive apparatus. Although the United States federal government has 

little regulatory control over fracking, it is important to understand the few points of regulation along 

with the reasons the executive is not in control of fracking regulations. Elite infiltration of government, 

lobbying by the petroleum companies and counsels, and the overall influence of capital have 

determined the direction, and sometimes content, of policy in keeping the control over fracking at the 

sub-central level. Next will be a discussion of the administrative apparatus, which consists of the 

governmental bureaucratic divisions and agencies at the federal level. The gas and oil cronyism that 

exists in the administrative apparatus will be traced, and the connections with the elite will be 

highlighted to further add validity to Miliband’s claim that “[w]e have already seen that more and more 

businessmen find their way into one part or other of the state system at both political and 

administrative levels”.314 The pathway leads in both directions though, as Miliband highlights the 

revolving door, he argues, “[b]ut so do high civil servants ever more regularly find their way into 

corporate enterprise”.315 The final section of this chapter will draw the connections between the military 
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and coercive apparatus and hydraulic fracturing. There are some interactions between the military, the 

elite, and decisionmaking concerning fracking, but the majority of these relationships involve the 

protection of gas and oil business from protestors and others who use their free speech to speak out 

against fracking. Simply, the coercive apparatus works in the shadows to maintain the status quo of 

hydraulic fracturing. But first we look at fracking through Miliband’s executive apparatus. 

Colonization of the Subsurface: The Split Estate 

The state is not only a political concept, but it is physical as well. We have borders which 

determine the physical limits and boundaries of the state. We have maps to show us the spaces 

between those boundaries. Reaching 4,000 to 10,000 feet into the atmosphere above the state, is the 

territory and airspace of the United States.316 The homeowners on the surface can stake property claims 

reaching 500 to 1,000 feet above their rooftops. Comparatively, though, homeowners do not 

automatically own the earth underneath their homes. This is a separate parcel that must be purchased. 

The subsurface of the United States has always been valuable, as globally, the lithosphere has been the 

source for 70% of all materials used throughout human history.317 But with the proliferation of hydraulic 

fracturing, the subsurface has taken on a new value, and the underground became the new frontier with 

the corporate race to colonize the subsurface. 

 In the field of human geography, a state is defined as “a territory with defined boundaries 

organized into a political unit and ruled by an established government that has control over its internal 

and foreign affairs.”318 This definition creates the physical demarcation of land that is controlled by a 

particular entity that claims title over the land. It defines a distinct domestic space in which everything 
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on the outside of the boundary becomes foreign.319 Within this space is the “territorial organization of 

political authority”320 wherein the citizens residing in these boundaries are bound to the political powers 

and social relations determined by the state governmental bodies.321 This generalization of the state in 

its physical and political forms, geographically explains the spatial state and what exists within those 

boundaries. Bob Jessop calls this the “terrestrial state” as this concept “denotes the initial geophysical 

raw material or substratum for sociospatial relations.” 

 When considering hydraulic fracturing, the terrestrial state is not only what can be seen on the 

surface, but also the subsurface and the minerals contained within. The ability to own private property 

extends to this subsurface land, under the territorial boundaries of the state. Although particular 

ownership rights vary per parcel, ultimately, the United States “follows the so-called ad coelum rule, by 

which the owner of land is deemed to own the air rights above the land and the subsurface rights below 

the land. Ownership of the subsurface rights includes the right to extract ‘fugacious’ minerals found by 

drilling down into the subsurface column below the land, including oil, gas, and groundwater.”322 This 

ownership of the subsurface and the quickly disappearing minerals contained within, however, does not 

always belong to the owner of the surface, as they are typically separate deeds of ownership. With 

fracking mineral rights, it is very likely that the owner of the mineral rights and the owner of the surface 

property are not the same. This leads to the situation that is referred to as split estate.  

 The concept of split estate dates back to the 1854 US Supreme Court case, Turner v. Reynolds. 

This case set the precedent of maintaining “dominance of the mineral estate over the surface estate in 
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severed estate situations.”323 Relying on the Turner v. Reynolds precedent, the courts have historically 

favored subsurface landowners and have allowed access to these minerals in “severed mineral 

estate[s].”324  The preference for the mineral estate owner has been further asserted within the courts 

as well as through legislation such as the General Mining Act of 1872, wherein the federal government 

opened public lands for “exploration, drilling, and extraction” thereby reinforcing the “mineral estate 

dominance, allowing mineral claims to preempt other land uses." This dominance is “the right of the 

mineral owner to develop its subsurface property without association or coercion from others.”325 

Moreover, under the ad coelum maxim, a subsurface landowner may alienate portions of the subsurface 

into smaller subsurface estates. For example, “an owner may sever and convey all of the minerals 

throughout the parcel, the rights within a specified depth or strata, one specific mineral, or convey only 

the surface and reserve the minerals.”326 Many times, and perhaps due to the ad coelum maxim, the 

homeowners on the surface do not own the mineral rights nor the subsurface below their homes.  

 Easement laws can vary per municipality, but all are based on three aspects of common law. 

First, when the contract was written for the severance of the land and/or minerals, the right of access is 

assumed in the price of the transaction. The second aspect of common law is the right of “the mineral 

owner to use, destroy, access, and occupy the surface [which] is limited to those uses reasonably 

necessary for development which could be exercised with due care and regard for the rights of 

others.”327 Finally, the easement must be utilized for the use it was created for.328 Some states have 

passed legislation protecting surface owners from “damages, loss of value, or disruption resulting from 
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the lawful use of the mineral owners”329 during fracking activities on split estates. These protections are 

set through negotiations between the surface and subsurface owners. In Colorado, where the mineral 

owners have the right of access to surface property, some occupants of the surface can be 

disenfranchised as they live on split estates and have no decisionmaking power over the minerals 

underneath their homes. In some cases, the homes are rentals where the disenfranchised are tenants 

who “bear more risk and receive less benefit from oil and gas extraction than mineral right owners.”330 

 The federal government has also dealt with the issue of split estate, regarding dominance for 

use, on federal BLM lands throughout the western United States. The BLM has historically supported the 

ranching industry through issuing permits to ranchers to graze on 155 million acres of BLM land in the 

United States.331 Split estate caused by leases sold under federal lands placed the BLM officials in a 

precarious position in upholding the mineral rights holder’s leases over the concerns and issues raised 

by rancher’s obstructions in their right of access.332 In acreage, the land for ranchers is greater than the 

land granted in gas and oil permits granted by the BLM. Comparatively, gas and oil permits only span 

across 12.5 million acres.333 According to data from 2015, on this 12.5 million acres of onshore public 

land, exists over 100,000 gas and oil wells.334 

 The concept of the split estate is the crux in allowing the colonization of the subsurface. By 

doubling the purchasable land through mineral rights, the United States has allowed for a land grab by 
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the gas and oil industry to obtain valuable state lands and minerals. Additionally, this has caused many 

surface landowners to become alienated from the safe and enjoyable use of their properties while 

raising local risks to carcinogenic exposure, as easements allow for the mineral rights owners to access 

the minerals below from the surface, despite the homeowner’s dismay.  

The Executive Apparatus and Self-Alienation from Hydraulic Fracturing 

 As previously introduced, Ralph Miliband agrees with Karl Marx in believing that “[t]he executive 

of the modern state is but a committee for managing the common affairs of the whole bourgeoisie.”335 

In other words, the state consists of a ruling class that legislates to the benefit of the elite. The state is 

not a neutral terrain wherein groups compete for governmental interest and favorable policy outcomes, 

as in the pluralist view discussed in Chapter 2. Miliband believes that the state elite are the powerful 

industrial capitalist elite – industry owners and managers. He argues that the state elite are “involved in 

a relationship with the state, which cannot be assumed, in the political conditions which are typical of 

advanced capitalism, to be that of principal to agent. It may well be found that the relationship is very 

close indeed and that the holders of state power are, for many reasons, the agents of private economic 

power.”336 In the United States, the oil and gas companies are in a close relationship with all levels of the 

government – including the executive branch, the bureaucracy, and the representatives of the individual 

states.  

The executive of the state has the power to steer the state apparatus in a general direction. 

Through the powers vested in the American presidency, such as executive orders, political appointees, 

and a supportive partisan government; the executive has the power to influence policy and enact laws 

by decree. Likewise, the executive branch works in the favor of the president, as it is an arm of the 
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executive’s power. Since the proliferation of hydraulic fracturing began shortly after 2005, there have 

been four US presidents. Over this time, many regulations have been enacted and rules have changed, 

but they never stray too far from the status quo. Likely, this is due to Miliband’s argument regarding the 

first of the “two main impulses” which motivate the executive:337  

People in power wish for the most part to retain it. It is a spurious kind of worldly  

wisdom which affirms that all ‘politicians’ and people in power are moved by nothing  
but self-interest and are only concerned to serve themselves by acquiring and clinging to 

office. But it is naïve to think that, whatever else moves such people, they are not also 

moved by self-interest, meaning above all the wish to obtain and retain power.338 

 

Miliband realizes that the executive, and politicians in general, will work to appease their constituency 

to remain in power. To stray away from the status quo too far in either direction will alienate the 

politician from the majority of voters, regardless of party affiliation.  

 The second impulse acted on by the president, according to Miliband, is that of the national 

interest. Miliband contends that governments try to disconnect any visible ties with the economic 

realm, when making decisions based on “national interest, national security, national independence, 

honour, greatness, etc.”,339 because they would rather fulfill their “exalted role as guardians of the good 

of all,”340 than one-sidedly support business over the people. After all, it is the people who vote, not the 

individual businesses they would support. Yet, since Citizens United, it is the individual businesses and 

corporations that support the politicians and the parties – the financial support from these capitalist 

entities will all but guarantee the people’s vote will follow the money spent in elections. Ultimately, 

though, Miliband argues that “because of that commitment, and because of their belief that the 
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national interest is inextricably bound up with the health and strength of capitalist enterprise, 

governments naturally seek to help business and business men.”341 Further, Miliband points out that  

governments have now come to possess one extremely effective weapon in relation to  

business, namely the fact that they are now by far the largest customer of private 

enterprise and have thus ‘an important and speedy instrument of influencing the 
decisions of private industry and commerce in such a way as to enable the governments 

to achieve on time its major national industrial objectives.342 

 

This beneficial relationship works in both directions, however, as the government is an avid consumer of 

goods, decisionmakers are also avid accepters of lobbyist and super PAC contributions. When a 

government makes decisions in the national interest, the economic realm is always directly involved as 

“the demands of business…are always claimed to be in the national interest.”343 Not only is it in the 

national interest to make sure businesses are successful for the good of the economy and the jobs for 

the citizens; but it is these same businesses that the government relies on to maintain the functions 

necessary for government employees – the vehicle fleet for the individual government employees, and 

the gasoline necessary to keep the military fleets on the ground, in the air, and on the water. However, 

the danger in this reciprocal relationship between government and business is that there is “no interest 

other than business, anywhere, [who] has the same ease of access to the most important organs of 

executive power, and none enjoys the same familiarity with its agents.”344 Not only do these large 

businesses have access, built relationships, and the interest of the executive, but they also have 

immense amounts of money. 

 This is certainly the situation in the gas and oil industry. In 2015, big oil spent large sums of 

money that flowed directly to lobbyists. In 2015 alone, ExxonMobil spent $5 million, Shell budgeted $4 
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million for lobbying in the US and the EU, the American Petroleum Institute chipped in $3 million, and 

the Western States Petroleum Association provided $4.8 million that was directly spent on lobbyists.345 

The citizen groups competing with the oil and gas industry for the attention of policymakers cannot 

financially compete with these amounts. These same companies spent millions on public relations, 

staffing, PR campaigns, direct political contributions, lobbying, and support of US oil sector trade 

associations in order to defeat climate change initiatives, regulations, or support. In total, “obstructive 

lobby spending” by these corporations reached $120 million in 2015.346 As will be explained, the funds 

spent on climate change denial and the promotion of gas and oil in the United States have proven to be 

valuable tools in limiting regulation of hydraulic fracturing at the national level. These lobbyist dollars 

are why Miliband argues that political leaders and governments “wish without a doubt, to pursue many 

ends, personal as well as public. But all other ends are conditioned by, and pass through the prism of, 

their acceptance of and commitment to the existing economic system.”347 This is especially true when 

the self-interest and the national interest of the executive desire the same end, as during the Bush 

administration, as the following section will explain. 

Executive Decisions 

 As has been previously discussed, fracking regulations are mostly made within the individual 

states. Because hydraulic fracturing uses a different technique than typical gas and oil extraction, there 

was not much of a regulatory precedence set. The research used to initially regulate fracking was a 

coalbed methane EPA report from 2004 entitled “Evaluation of Impacts to Underground Sources of 

Drinking Water by Hydraulic Fracturing of Coalbed Methane Reservoirs.”348 The report, however, was 
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flawed as the pseudo-scientific study had “no direct monitoring of water wells but instead relied on 

existing peer-reviewed literature and interviews with industry and state and local government 

officials.”349 The report focuses on coalbed methane, rather than natural gas trapped in rocks, at great 

depths below that of the coalbed methane deposits.350 Moreover, the overall process differs as coalbed 

methane uses a straight vertical well while shale natural gas fracking utilizes horizontal drilling.351 

Michael Burger contends that the report is also in conflict with an EPA report from 1987 regarding 

hydraulic fracturing where it was found that “fracking in a natural gas well in West Virginia had 

contaminated an underground drinking-water source.”352 Another major difference between coalbed 

methane and shale rock hydraulic fracturing is the geology itself. Not only are coal seams at more 

shallow subsurface levels than shale, but the seams are located in different areas of the United States. 

With the faulty report on coalbed methane which found that the hydraulic fracturing process only posed 

a “minimal threat” to drinking water sources, the Bush administration relied on this report to exempt 

hydraulic fracturing from nearly all federal environmental protections, regulations, and standards. In 

fact, the EPA inspector general at the time, Weston Wilson, argued that “This study was hijacked… 

[which] may result in danger to public health and safety.”353 Wilson’s warnings in 2004 were an accurate 

foreshadowing for the reality that followed. 

The findings from the faulty coalbed methane report became indoctrinated when the Energy 

Policy Act of 2005 (EPAct) went into effect. Contained within this Act was an amendment that has 
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become known as the Halliburton Loophole.354 Collaboration between the former Halliburton chief 

executive officer (CEO) Dick Cheney, acting on behalf of the executive branch as the United States Vice 

President, members of Congress, and lobbyists passed the amendment to the EPAct which effectively 

exempted hydraulic fracturing and all gas and oil activities from the Clean Air Act (CAA), Safe Drinking 

Water Act (SDWA), Clean Water Act (CWA), the National Environmental Policy Act (NEPA), the Resource 

Conservation and Recovery Act (RCRA), the Emergency Planning and Community Right-To-Know Act 

(EPCRA), and the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) – 

better known as the Superfund Act.355 As noted in Chapter 1, the waste from fracking operations, or 

flowback, that is released into Class II injection wells is subject to federal regulation under the 

Underground Injection Control Program356 – only if it contains diesel fuel. The EPAct of 2005 brought the 

addition of two exemptions which changed how underground injection is federally defined: “(i) the 

underground injection of natural gas for purposes of storage; and (ii) the underground injection of fluids 

or propping agents (other than diesel fuels) pursuant to hydraulic fracturing operations related to oil, 

gas, or geothermal production activities.”357 Not only did this change the definition, but it exempted the 

coverage of the SDWA to all energy production waste releases underground – unless they contain diesel 

fuel. There have been some attempts to enact legislation that would close the Halliburton Loophole, 

such as the Fracking Responsibility and Awareness of Chemicals Act (FracAct),358 but none have been 

successful to date. 
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It has been nearly two decades since the Halliburton Loophole went into effect. The fracking 

boom, proliferation, and slowdown precipitated by the Covid pandemic all existed within this 

timeframe. Numerous reports on methane pollution, water pollution, air pollution, earthquakes, birth 

defects and health effects, environmental and social injustices, infrastructure deterioration, and social 

conflict as a result of hydraulic fracturing operations have been generated in that time – and no changes 

have ever been made to close the Halliburton Loophole. From 1995 until 2000, Dick Cheney was the CEO 

of Halliburton, which is one of the top three support companies for gas and oil operations. In 2000, 

Cheney left his position as the CEO to become the running mate for George W. Bush – also a former 

oilman – in his run for the presidency; he successfully became the Vice President of the United States. 

Although he was the vice president and compensated for such by the executive branch, Cheney 

continued to receive deferred compensation from Halliburton from 2001 until the end of 2005. Further, 

he was also given “433,333 options to purchase Halliburton stock”359 while acting as Vice President of 

the United States, which undoubtedly was fruitful if purchased before the fracking boom that Cheney 

initiated. Stocks soared after the passing of the EPAct in 2005. At the time that the EPAct passed, 60% of 

gas and oil in the United States was imported from around the world. By 2011, the amount of imported 

petroleum dropped to 45% due to the proliferation of hydraulic fracturing in the United States.360 In 

2004, according to a Los Angeles Times article, fracking already added $1.5 billion a year to Halliburton’s 

revenue before the proliferation began.361  

Immediately after taking position as the vice president, Cheney’s loyalty to the gas and oil 

industry took priority as he was tasked by President G.W. Bush to head an executive level task force to 
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create a national energy strategy, only 9 days after Bush’s inauguration.362 The overall focus of the 

cabinet level group was to expand gas and oil production, make improvements on the transmission of 

energy through pipelines and power lines, and to regulate air and water pollution. With Cheney as the 

head of the task force, though, he introduced the more direct topic of fracking.363 These discussions 

were kept secret at the time, as Vice President Cheney called for executive privilege over the content of 

the deliberations. The Los Angeles Times did uncover records and conducted interviews to discover that 

Cheney’s office was involved in discussions about how fracturing should be portrayed in the report, and 

that it resisted EPA attempts to include concerns about its effects on the environment.”364 In the more 

than 40 meetings of the Energy Task Force,365 Vice President Dick Cheney and the Energy Task Force met 

with Ken Lay or Enron representatives 6 times to argue against wholesale electricity price controls and 

“for removing regulatory obstacles to building new power plants and transmission lines, policies that 

became part of the Bush energy plan,” (i.e., the EPAct).366  

The enactment of the EPAct and the subsequent Halliburton Loophole could be argued to have 

been passed in the promotion of the national interest. Miliband argues that partiality towards the 

national interest is “not really partiality at all” when the national interest is “inextricably bound up with 

the fortunes of capitalist enterprise.”367 According to Miliband, when the state intervenes in the 

economic sphere, this intervention occurs primarily “for the purpose of helping capitalist enterprise.”368 

This creates a mutually beneficial relationship between the capitalist elites and the government. This 

“privileged position of business” has been argued by Fred Block, Stephen Elkin, and Charles Lindblom to 
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promote a “natural alliance between state elites and the capitalist state”, when in a market economy 

such as the United States.369 

Also authorized in the EPAct was more than $13.5 billion in subsidies to encourage the growth 

of gas and oil drilling. This saved drilling companies massive amounts of money in the exploration and 

production phases of hydraulic fracturing resulting in a 0.3% tax on profits for United States natural gas 

companies, rather than the standard corporate tax rate of 35%.370 Natural gas exploration and 

production through unconventional hydraulic fracturing methods were initially made more cost 

effective through a little-known provision in a 1980 tax bill, known as Section 29. This provision granted 

these initial explorations federal tax credits for drilling for natural gas through unconventional 

methods.371 Miliband contends that “[i]n no field has the notion of the ‘welfare state’ had a more 

precise and apposite meaning than here: there are no more persistent and successful applicants for 

public assistance than the proud giants of the private enterprise system.”372 Gage Counts and Walter E. 

Block note that some have argued that “fracking is the poster child of the corporate welfare state”.373 

Further, “[a]t every step of the way, the state steps in to subsidize the operating costs of the fossil fuel 

industry, steal land for it to build pipelines on, and indemnify it against liability through regulatory 

preemption of tort law or even flat out statutory caps on liability for damage.”374 Any government 

assistance given to gas and oil companies for unconventional hydraulic fracturing is a critical savings in 

profit as it has been estimated that each hydraulically fractured well costs between $4.9 and $8.9 
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million dollars from the exploration through the well completion phase.375 These subsidies that gas and 

oil companies receive from the federal government give weight to Miliband’s argument that the 

business interests in the United States and other advanced capitalist countries “have generally been 

able to rely on the positive and active good will of their governments.”376 

The leaders of these top gas and oil companies making enormous subsidized profits are 

themselves making a large profit off the relationships with the state. This class of economic state elites 

are “involved in a relationship with the state” and “may wield considerable power and influence, which 

must be integrated in the analysis of political power in advanced capitalist societies.”377 It is important to 

reiterate, however, that these business leaders do not themselves hold state power. They have 

influence, they have a relationship, and they receive benefits – but they are not official or elected state 

leaders, nor do they hold the power of leaders. They are members of the state elite, which Miliband 

separates into a different entity as they are not elected, nor do they hold state power. These business 

leaders and CEOs do, however, obtain governmental power when they step down from their corporate 

roles and assume a role in the executive branch, as did both Dick Cheney and George W. Bush. 

Cabinet and Executive Actions 

 Directors in the executive branch departments of government are appointed by the president. 

“Formally, officialdom is at the service of the political executive, its obedient instrument, the tool of its 

will. In actual fact it is nothing of the kind.”378 As portrayed in this chapter thus far, the executive makes 

decisions based on both national and self-interest. Department directors are chosen by the president, 

typically because these appointees are like-minded and will fulfill the vision of the president. According 
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to David Shafie, as highlighted by Charles Davis, “executive authority begins when the president selects 

people with similar policy values to head departments or agencies with prior experience or knowledge 

of natural resources management issues.”379 The fluctuations in the executive branch through electoral 

politics have produced the only major changes in federal hydraulic fracturing legislation and through 

executive orders. For better or for worse, most of the United States presidents that have maintained 

office since the fracking boom have realized that the fastest route for policy change is through the heads 

they appoint to these departments, in addition to issuing executive orders.380   

 The G.W. Bush administration’s legacy in facilitating hydraulic fracturing with little regulatory 

barriers is within the exemptions in the EPAct. As explained above, these exemptions opened the flood 

gate for fracking to proliferate, in conjunction with the subsidies received in making exploration and 

production more affordable for the gas and oil companies. This industry friendly administration single 

handedly changed the landscape of fracking regulation in one act of the executive branch. Prior to the 

EPAct, when the National Energy Policy report from Dick Cheney’s Energy Taskforce was released in 

2001, President Bush passed two executive orders (EO) two days after the report’s release. Executive 

order 13211, “Actions Concerning Regulations That Significantly Affect Energy Supply, Distribution, or 

Use,”381 was a prelude to the second EO that provided much more direct action. This order directed all 

federal agencies to consider energy supply, distribution, or use in any agency actions taken. EO 13212, 

though, was much more involved. This order, “Actions to Expedite Energy Related Projects,” provided 

directions to “federal agencies – particularly the BLM – to “expedite their review of permits or take 

other actions as necessary to accelerate the completion of such [energy-related] projects.”382 The EO 

created an interagency task force “to monitor and assist the agencies in their efforts to expedite their 
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review of permits or similar actions, as necessary, to accelerate the completion of energy-related 

projects, increase energy production and conservation, and improve the transmission of energy.”383 The 

order further directed the task force to facilitate the support needed to expedite permitting in the shale 

play areas.384 Although these orders were issued after Cheney’s Energy Task Force report, they were 

issued prior to the EPAct, which was passed in 2005 based on the 2001 report. According to Robert 

Forbis Jr., “[t]hese two executive orders sought to comprehensively change existing federal energy 

policy and administrative processes within land and resource agencies.”385 

  When Barack Obama became president, he attempted to bring back in the regulations through 

appointments and procedural changes. In 2009, Obama appointed Colorado’s former Senator Ken 

Salazar, as the Director of the Department of the Interior. With the first administration change in eight 

years, President Obama and Secretary Salazar worked to swiftly alter the fracking regulation landscape.  

“Immediately following his confirmation, Salazar announced steps to reform BLM energy policy. 

Secretary Salazar used a Secretarial Order to establish an energy reform team to identify and oversee 

energy reforms and issued immediate directives to the BLM, announcing to federal administrators that 

“the BLM will ensure that they, not industry, will determine where, when and how oil and gas leasing 

will occur”.”386 This marked the “beginning of procedural changes” regarding gas and oil leases, siting 

concerns, and environmental issues – which were all “vigorously opposed by energy company 

interests”.387 While the Obama administration filled the position of the executive, gas and oil leasing did 

become more particular in addressing the concerns ignored by the Bush administration. In fact, one 

study has shown that the total acreage leased on federal land dropped by 45% with the change in the 
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executive from Bush to Obama.388 Despite these decreases, the altering of the regulatory landscape by 

the Obama administration did not prove to be substantial. It is argued that although he stood up to “the 

greedy energy interests and their Wall Street funders”, he “championed a lethal ‘all of the above’ energy 

strategy and advanced the use of fracked natural gas and oil”.389 

 Throughout the past century, American presidents have called on the Antiquities Act of 1906 to 

preserve and protect sensitive historical and archaeological sites. In 2016, President Obama preserved 

the area in southeastern Utah known as Bears Ears National Monument. These lands were the former 

home to, and are sacred lands for the Ute Mountain Ute, the Navajo Nation, the Ute Indian Tribe of the 

Uintah Ute Tribe, the Hopi Nation, and the Zuni Tribes.390 The Trump administration, however, 

relinquished nearly 2 million acres of these protected National Monument lands in 2017, when the 

Bears Ears National Monument was reduced by 85% and the Grand Staircase-Escalante was cut to half 

its size.391 Although this decreased the amount of National Monument protected lands, this did not 

decrease the amount of national surface land. The newly unprotected subsurface lands were liberated 

from preservation to make room for more hydraulic fracturing permits on federal land, as well as 

potential uranium mining.392 

In 2018, Obama’s fracking rules and policies continued to unravel as the BLM overturned 2015 

rule that attempted to enact stricter fracking rules. The Obama-era rule required gas and oil companies 

to disclose the chemicals they use in fracking fluids.393 The BLM, under the Donald Trump 
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administration, saw the Obama disclosure rule as “unjustified” and sought to “relieve operators of 

duplicative, unnecessary, costly, and unproductive regulatory burdens.”394 The Department of the 

Interior (DOI) argued to the U.S. Court of Appeals for the 10th Circuit that the 2015 Obama rule lacked 

benefits as the states already regulate hydraulic fracturing. The court agreed and the rule was rescinded 

as it was believed to impose “administrative burdens and compliance costs that are not justified.”395 The 

states have long been in control of gas and oil regulations, and that power was strengthened in the 

1930s when the Interstate Oil and Gas Compact (IOGC) was created.396 According to Charles Davis, this 

compact was created for the states to maintain control over gas and oil regulations and to avoid federal 

control. This organization is contractually formed of member states involved in gas and oil production 

who make policy decisions.397 

Before the Trump administration left office, the outgoing president did make one final executive 

order as a campaign tactic, to protect industry from ‘prohibitive regulations’, and to instate a mandatory 

analysis impact of fracking on the American economy and the effects on US trade should a ban be 

enforced on fracking in the next administration.398 On September 30, 2020, EO 13953, “Addressing the 

Threat to the Domestic Supply Chain From Reliance on Critical Minerals From Foreign Adversaries and 

Supporting the Domestic Mining and Processing Industries” was signed by Donald Trump, thereby 

identifying natural gas and 34 other minerals as “essential to the economic and national security of the 

United States.”399 Despite Miliband’s notion that governments try to disconnect any visible ties with the 

 
394 “BLM Cites ‘Unjustified’ Costs to Scrap Obama-Era Fracking Rule.” Inside EPA’s Water Policy Report. 27, 

no. 1 (2018): 12. 
395 “BLM Cites ‘Unjustified’ Costs to Scrap Obama-Era Fracking Rule.” (2018): 12. 
396 Davis (2020). 
397 Davis (2020). 
398 Timothy Puko. “Trump Weighs Executive Order to Show Support for Fracking.” The Wall Street Journal 

(October 27, 2020): https://www.wsj.com/articles/trump-weighs-executive-order-to-show-support-for-fracking-

11603825225. 
399 Executive Office of the President. “Addressing the Threat to the Domestic Supply Chain from Reliance 

on Critical Minerals from Foreign Adversaries and Supporting the Domestic Mining and Processing Industries.” 



84 

 

economic realm when making decisions based on “national interest, national security, national 

independence, honour, greatness, etc.”400 because they would rather fulfill their “exalted role as 

guardians of the good of all”401 than one-sidedly support business over the people – Trump was blatant 

about his support for the industry. Hoping to win support over Biden in Pennsylvania on the campaign 

trail, Trump announced the signing of the EO at a rally, touting the creation of 1.4 million jobs within 5 

months.402  

This number is distorted without context. In 2020, the employment rate did steadily rise during 

this time frame – but this was immediately following the onset of the Covid pandemic. Additionally, the 

total job creation former President Trump referred to in his campaign speech, spanned across all labor 

sectors in the United States, not just in gas and oil. In reality, the proliferation of hydraulic fracturing did 

add 725,000 jobs in the US from 2005 through 2012.403 Specifically, Pennsylvania saw a 4% increase in 

employment from 2008 through 2019 in the hydraulic fracturing sector. Much of this is due to the 

temporary nature of local fracking activities. There are plentiful jobs available during the drilling phase 

of exploration. However, once the equipment is set in place and production begins, very few employees 

remain in the local areas to maintain the equipment and check production. Generally, this leads to a 

boom-and-bust cycle in job creation and overall local business. Another reason is due to pre-existing 

employees that are brought into fracking communities from other states, primarily Texas and Oklahoma. 

This importation of workers has decreased the need for local employees in these communities, where 
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the industry had previously made promises of job creation and local economy generation that comes 

with the fracking boom. Nick Cunningham attributes this to the fact that hydraulic fracturing is “capital-

intensive, not job intensive…In other words, it costs a lot of money to drill, but it doesn’t employ a lot of 

people, and much of the income is siphoned off to shareholders.”404 

President Joe Biden, conversely, took the office of the executive and immediately enforced a 

new EO which temporarily halted gas and oil leases on federal land. In response to accusations of 

damaging the Covid-stricken economy, Biden explained that the job losses experienced in fracking 

would be replaced by the demand for wind and solar energy sources and transmission in the US.405 

However, this was a short-lived action as the Biden administration opened 144,000 acres of federal land 

to drilling gas and oil,406 and issued over 3,500 new gas and oil permits in New Mexico and Wyoming 

alone. There is a current lawsuit filed against the Biden administration for issuing these permits in 

violation of the Endangered Species Act, the National Environmental Policy Act, and the Federal Land 

Policy and Management Act.407 The Biden administration is currently getting strife from the industry as 

well, amidst the ongoing economic energy crisis and his stance on hydraulic fracturing, and in a response 

from Biden’s suggestions that the fuel refining companies contribute to decreasing the energy costs for 

consumers. The fuel refiners and the American Petroleum Institute, speaking on behalf of the gas and oil 

industry, argues that the Biden administration should focus on mending relations with the gas and oil 
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industry in the US and expand the production of domestic gas and oil extraction, and refining.408 Despite 

Biden’s tough stance on the gas and oil industry, the gas and oil stockholder elites have reaped the 

benefit of the lack of supply and demand. The stockholders have enjoyed a gain of 103% since Biden’s 

inauguration with US gas and oil doubling in market value.409  

 Faced with the Russian invasion of Ukraine, soaring energy prices and the resulting inflation, as 

well as the ongoing Covid pandemic, the Biden administration has mostly stood strong against the oil 

and gas industry in the United States. The ongoing strife between the American Petroleum Institute and 

the Biden administration shows that despite the current global issues that the administration is facing, 

the president is still attempting to fulfill his campaign promises of phasing out fossil fuels. Although this 

is positive for many environmentalists and environmental groups, this does not fare well politically for 

the Biden administration. Miliband has expounded on the importance of a government maintaining 

business confidence. “It is an implicit testimony to the power of business that all governments…have 

always been profoundly concerned to gain and retain its ‘confidence.’ Nor certainly is there any other 

interest whose ‘confidence’ is deemed so precious or whose ‘loss of confidence’ is so feared.”410 Biden 

experienced the loss of confidence from the gas and oil industry upon taking office and enforcing the 

halt on fracking. Unlike his predecessors, though, he continues to fulfill his promises of phasing out fossil 

fuels regardless of the dearth of business confidence, which Miliband explains is important to maintain 

the relationships between the business elite and the state. This is not an anomaly, however, as Clyde W. 

Barrow mentions the fact that Miliband recognized this can occur with state elites on occasion. There 

have been occasions where state elites “have in fact been compelled over the years to act against some 
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property rights, to erode some managerial prerogatives, to help redress somewhat the balance between 

capital and labor, between property and those who are subject to it.”411 

The Administrative Apparatus and Hydraulic Fracturing 

 The administrative apparatus works closely with the executive branch, and is part of the overall 

political process, as “administration is always political as well as executive.”412 Miliband names this 

apparatus as the second element of the state and defines it as the apparatus that is concerned with the 

overall management of the economic, social, and cultural activities in which the state is involved. This 

apparatus does contain the bureaucracy, but Miliband explains that this apparatus has become more 

than just the bureaucracy. It has stretched its reach to include ministerial departments, “public 

corporations, central banks, regulatory commissions, etc.”413 The primary leaders throughout the 

administrative apparatus do serve the political executive, and the administrative apparatus becomes “its 

obedient instrument, the tool of its will.”414 Constitutionally, the administrative apparatus, as well as the 

coercive apparatus, exist to “serve the state by serving the government of the day.”415 To this end, 

administrative elites are not expected to be “partymen”.416 They are to be dedicated to the government 

in control of the state apparatus and are to remain politically neutral. Further, the position of the 

administrative elite demand that their “exclusive concern is to advance the business of the state under 

the direction of their political masters.”417 Miliband explains that while political leaders in advanced 
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capitalist states do “generally wear specific political and party labels,” ideally, the “top civil servants 

generally do not.”418 

 With the advancement of capitalism throughout the 20th century, there have been “more and 

more businessmen [who] find their way into one part or other of the state system at both political and 

administrative levels”,419 yet, as Miliband explains, “so do high civil servants ever more regularly find 

their way into corporate enterprise.”420 He calls these shifting government/corporate elites the “new 

breed of ‘technocrats’”.421 Miliband further explains that these new technocrats have been “spawned by 

the economic interventionism of the ‘neo-capitalist’ state, and who wield considerable influence and 

power in a variety of departments.”422 These elites exist within a realm that is neither government nor 

business, but are in a newly developed sphere between and within the governmental and business 

realms, making their existence “increasingly blurred and indistinct.”423 These crossings of the economic 

and political spheres have become conspicuous in the US with the election of the Bush administration 

with Cheney as vice president, and with the presidency of businessman Donald Trump.  

 Because of the limited federal regulation of hydraulic fracturing, due to the Halliburton 

Loophole, there are few traditional bureaucracies that manage the activities of the gas and oil industry. 

Using Miliband’s extended list of administrative apparatus entities, one ad hoc and congressionally 

approved regulatory commission that oversees the “effective regulation” of the oil and gas industry is 

the Interstate Oil and Gas Compact Commission (IOGCC).424 The Compact was signed in 1935 between 

Oklahoma, Texas, New Mexico, Illinois, Colorado, Kansas, and 25 other gas and oil producing states with 
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the main purpose of maintaining state control over oil and gas extraction, to conserve the oil and gas, 

and to enforce the enactment of laws within the states with a set guideline of points to address. These 

IOGCC guidelines include optimal gas-oil ratios, dilution, prevention of inadvertent gas and oil releases, 

fire prevention, placement for optimum recovery, and avoiding improper usage of the well in energy 

production. As a “forum for states, industry, Congress, and the environmental community”, the IOGCC is 

less focused on direct regulation and rather, finds providing the industry and member states with an 

authoritative voice to be of more importance.425 

An entity of the IOGCC that also falls within the administrative apparatus is the State Review of 

Oil and Natural Gas Environmental Regulations (STRONGER). This private governance entity reviews the 

state environmental laws that pertain to gas and oil and identifies “innovative regulatory approaches to 

reducing environmental and administrative problems associated with the management of oil and gas 

exploration and production industry wastes and to comprehensively assess and improve 

implementation and enforcement of state regulatory programs.”426 STRONGER self identifies as “a 

collaborative review team of stakeholders from industry, the environmental community, and state 

environmental regulatory programs.427 The EPA recognizes STRONGER as a 501(c)(3) nonprofit, multi-

stakeholder, educational organization. The EPA entered a non-legally binding Memorandum of 

Understanding (MOU) with STRONGER in 2018 to advance a form of cooperative federalism. As 

explained in Chapter 2, cooperative federalism is a regulatory scheme in which much of the regulation is 

still the burden of state and local government, while the federal government has the authority to set 

minimum environmental standards for the states to follow. Should a state not abide by these minimum 

standards, through the supremacy clause, the federal government then can supersede state rules to 
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ensure minimum standards are met. In the case of hydraulic fracturing, however, it should be 

mentioned that the Halliburton Loophole prevents federal baseline standards for fracking. In this 

particular MOU, however, the federal government is in cooperation with a non-profit organization. This 

collaboration does not lead to the federal creation or enforcement of nationwide fracking regulations. It 

merely creates a governmental relationship between the administrative apparatus and an interest 

group, while the states maintain jurisdiction over the fracking rules and legislation. 

Another institution that functions under the administrative apparatus are universities. In the 

United States, many universities are publicly funded. As Miliband explains, these institutions are “very 

largely dependent upon the state for finance in their main activities, namely teaching and research.”428 

One concern for Miliband is the potential for the state to impose on a university’s freedom to utilize 

these funds without government control. It has also been suggested that “the university has become the 

prime instrument of national purpose…”.429 Miliband’s other concern, and the more pressing concern in 

the case of fracking, is that these same universities also rely on large private donations and other forms 

of financial support from wealthy individuals, groups, or corporations.430 Furthermore, these same 

wealthy individuals, business leaders in the community, and alumni are the same elite that maintain the 

status quo in universities by dominating “the boards of trustees, regent or governors in whom the 

ultimate control of universities is vested…”.431  

Some instances of the conflicts of interest that could arise in these situations have already 

presented themselves. In 2012, the University of Texas’s (UT) Energy Institute published a draft claiming 

that there were minimal environmental risks associated with hydraulic fracturing. However, the 

principal investigator for the internal university grant, former US Geological Survey Chief Charles Groat, 

 
428 Miliband (2009): 178. 
429 Miliband (2009): 178. 
430 Miliband (2009): 182. 
431 Miliband (2009): 182. 



91 

 

had a conflict of interest that he failed to disclose. Aside from his position at UT, Groat was “a paid 

board member of an energy firm that conducts fracking.”432 After review by a commissioned outside 

panel, the study was found to have “fell short of contemporary standards for scientific work.”433 This 

finding led to not only the resignation of Groat from UT, but also the resignation of former DOE 

Research Chief Raymond Orbach from the position of director of the UT Energy Institute.434 These 

conflicts of interest are reported to be occurring at universities across the US. Also in 2012, a dean at 

Pennsylvania State University allegedly overstepped his academic barrier and stepped into advocacy in 

support of the industry. There has also been tension amongst faculty members of both Cornell 

University and Massachusetts Institute of Technology regarding various studies on fracking.435 In 2013, 

Harold Hamm, billionaire and founder of Continental Resources, influenced the changes in a study 

regarding the connection of fracking to earthquakes in Oklahoma. Hamm contacted the president of the 

University of Oklahoma, David Boren, in order to discuss the research conducted by the school, and the 

potential effects that releasing such information into the public could cause.436 In 2015, Austin Holland, 

the researcher who changed his study based on the heavy influence of Hamm, testified under oath that 

he was “pressured by members of the OU administration to suppress research” regarding the 

connection between fracking wastewater injection into underground wells and the subsequent 
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earthquakes.437 It was also uncovered that Boren was not only the sitting president for OU, but was also 

a board member for Continental Resources, the gas and oil company founded by Harold Hamm.  

The regulatory agencies of the administrative apparatus and the civil servants who ought to 

remain politically neutral within this apparatus, appear to be nothing of the sort. Where they ought to 

serve the government of the day, they instead are serving the gas and oil industry. These examples align 

with Wolin’s description of universities under totalitarianism. He explains that under totalitarian 

regimes, universities and other schools “were conscripted into the service of the regime. Scientific 

establishments and independent critics were either silenced, purged, or eliminated.”438 Where 

totalitarianism attempted to “cleanse” the research, the current capitalist regime is trying to muddy the 

research.439 The IOGCC, made of member states, works closely with the states and not the federal 

government. Likewise, STRONGER is a non-profit and private entity who collaborates directly with the 

industry and the federal government. On university campuses across the US, the lines are blurred 

between private and public funding, influence, and employment, academic research, and corporate 

protection and promotion. Miliband describes the regulatory agencies in the United States as “not so 

much hostile organisms in a war for survival as a functional unit in a self-perpetuating industrial 

system...it adjusts to a system whose status quo it helps to protect.”440 The last point is the key to 

understanding why none of these institutions would qualify to regulate hydraulic fracturing effectively – 

they are all capitalist creations or are easily influenced by capitalist funding. These institutions were 

created as part of the unit to perpetuate the industrial and political systems, while protecting the 

capitalist status quo. 
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The Coercive Apparatus and Hydraulic Fracturing 

 Coercion has a variety of meanings and definitions based on the context it is used in. Narrowly, 

coercion can be defined as “agent A coerces another agent B if A intentionally forces B to do, or to 

refrain from doing, X through a command backed by the threat of sanctions.”441 This can be as simple as 

‘stop, or else…’, but it could also equate to a severe infringement on one’s personal liberties. Essentially, 

“when an agent is coerced, his or her freedom is constrained: he or she does not act on his or her own 

will, but is a mere instrument of the will of another.”442 According to Guy Aitchison, a liberal lens of the 

democratic State will view coercion as illegitimate “since it conflicts with majority rule and mutual 

respect.”443 Additionally, for liberals, coercion by the state can only be moral if it would protect the 

freedom of all citizens equally, according to the principles of justice.444 Immanuel Kant has defined 

principles of justice as “those that can be legitimately enforced by law and whose purpose is to prevent 

individuals from violating one another’s freedom.”445 This form of coercion leads to the state as the 

ultimate authority in deciding the moral limit of its own authority. 

 C. Wright Mills sees coercion of the state as the “steady militarization of life and the 

extraordinary growth of the military domain [which] had produced a situation in which the military must 

be viewed as a power group coequal with the civilian government and the corporate elite.”446 Miliband 

sees this as an exaggeration. Rather, he feels that “military and police elites may always be expected to 

support with a particular zeal the determination of the civil power to combat ‘internal subversion,’ at 

least from the left, and to act, wherever required, as the coercive agents of the existing social order, 
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particularly in periods of social strife and open class conflict.”447 This apparatus consists of an elite who 

has the ability to coerce and force the status quo. As many of the US Army and Navy high officers 

originate in the upper middle classes of society, for Miliband: 

those who control and determine selection and promotion at the highest level of the  

state service are themselves most likely to be members of the upper and middle classes, 

by social origin or by virtue of their own professional success, and are likely to carry in 

their minds a particular image of how a high ranking civil servant or military officer 

ought to think, speak, behave, and react; and that image will be drawn in terms of the 

class to which they belong.448 

 

In this sense, the military elites have the same perspective of the state as the elites of the executive and 

administrative apparatus, since they originate from the same classes of society and the same elite 

mentality. For the United States military, according to Miliband, “business is represented as the epitome 

of the American way of life” and should therefore be protected and fought for as are all American 

freedoms.449 The elites of this apparatus perpetuate the conservative status quo while having the ability 

to apply this ideology with direct or indirect, armed force. 

 The conservative status quo of the coercive apparatus elite equates to a “highly conservative” 

influence which is reinforced by the military elite through acting “as an additional voice of caution, 

restraints, and admonition against whatever policies do not correspond to their own conservative view 

of the national interest.”450 Miliband is adamant concerning the ability of the coercive apparatus to 

inflict this conservative view on the people through force. He comments that “it has hardly ever had 

occasion to have any serious doubts as to their readiness to take the field, so to speak, against striking 
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workmen, leftwing political activists, and other such disturbers of the status quo.”451 This has been the 

case in many oil producing countries around the world, including in the United States. 

 In 2015, the Canadian Security Intelligence Service (CSIS) released a memo about an “extremist” 

threat in the anti-Canadian petroleum movement. CSIS claims it is “a well financed and organized” 

movement, which includes “peaceful activists, militants, and violent extremists.”452 Anti-fracking 

protesting in the UK has also prompted the coercive apparatus in that country to classify protestors as 

participating in “extremism”.453 At the 5 month long protest at a fracking site in England, known as The 

Barton Moss Community Protection Camp (BMCPC), the coercive apparatus ultimately made “231 

arrests (relating to 115 individuals) and 77 complaints” to the Greater Manchester Police regarding the 

undue use of force by officers.454 The quiet passing of ‘critical infrastructure’ state laws in the US has 

also strengthened the hand of the coercive apparatus, which has made protesting a crime. 

 Since 2017, thirteen US states have enacted stricter laws regarding protesting near so-called 

critical infrastructure sites, which enforces harsher penalties on anti-fracking protestors – including 

felony charges. The more stringent protesting laws have been ushered in at the request of oil 

companies, including Koch Industries Inc., Marathon Petroleum Corp., and Energy Transfer Partners LP; 

incited after protestors chained themselves to the pipeline in the Dakota Access Pipeline Protests, 

commonly known as #NoDAPL.455  
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The Critical Infrastructures Protection Act of 2001 defines critical infrastructures as: “systems 

and assets, whether physical or virtual, so vital to the United States that the incapacity or destruction of 

such systems and assets would have a debilitating impact on security, national economic security, 

national public health or safety, or any combination of those matters.”456 Taking the federal act, which 

“seeks to facilitate greater sharing of critical infrastructure information among the owners and 

operators of the critical infrastructures and government entities with infrastructure protection 

responsibilities, thereby reducing the nation’s vulnerability to terrorism,”457 the individual states have 

adapted this to codify “criminal penalties for a person convicted of willfully trespassing or entering 

property containing a critical infrastructure facility without permission by the owner of the property, 

and holds a person liable for any damages to personal or real property while trespassing.”458 Similarly, 

Texas has a law protecting critical infrastructure, making it a third-degree felony to “obstruct” critical 

infrastructure.459 Florida, Indiana, Iowa, Kentucky, Louisiana, Mississippi, North Dakota, Oklahoma, 

South Dakota, Tennessee, Texas, Virginia, and West Virginia have all passed laws that “either criminalize 

unlawful entry to critical infrastructure facilities, or enhance the penalties associated with those 

offenses.”460 

 Critical infrastructure includes ‘energy systems’, which encompasses all well pads, fracking 

production sites, pipelines, and other areas associated with hydraulic fracturing activities. Specifically, 

the “energy, water, communication and transportation sectors are further designated as lifeline sectors, 
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considered so critical that their disruption would harm critical infrastructure across a variety of 

sectors.”461 Many of the state critical infrastructure laws have been modeled from legislation drafted by 

the American Legislative Exchange Council (ALEC), which up until recently, was funded by gas and oil 

companies such as ExxonMobil and Shell.462 Leading up to the draft legislation written by ALEC, 

Marathon, the American Fuel and Petrochemical Manufacturers (AFPM), the American Chemistry 

Council, and two other trade groups requested support from the State of North Dakota in endorsement 

of ALEC’s draft legislation, support was granted and the bill was written.463 Similarly, in Minnesota, gas 

and oil company Enbridge increased its lobbying funds to the state by $10.5 million from 2008 to 2018, 

to encourage the state to pass ALEC’s critical infrastructure legislation. Under this Minnesota state law, 

it has been reported that protesters could be incarcerated up to 10 years and could face $20,000 in 

fines.464 

 Reports of gas and oil companies directly enlisting the services of police departments for 

protection of critical infrastructure have also surfaced. In Minnesota, Enbridge has received invoices 

from police departments throughout the state for “maintaining the peace in and around the 

construction site.”465 Reports state that the Canadian based company, Enbridge, has paid over $2 million 

to police departments in the state to “fund the policing of protests against construction of its 

pipeline.”466 The flow of money between the oil industry and the police is not limited to invoices. The 
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New Orleans Police and Justice Foundation and Houston’s Mounted Patrol Unit receive generous 

donations from both Chevron and Shell, while there is a Chevron staff member who also sits on the 

board for the Houston Police Foundation.467 The largest utility in the United States and support company 

for hydraulic fracturing, Exelon has donated to the Baltimore, Philadelphia, Chicago, and Washington DC 

police foundations.468 The fact that a growing number of oil companies are hiring and funding police 

departments across the US leads to the issue of coercion becoming systemic, rather than situational or 

interactional. In other words, coercion becomes practiced “through a system of rules supported by a 

large enough number of agents”,469 it becomes accepted and normalized throughout the coercive 

apparatus to the extent that protest policing becomes forceful with arrests made, or worse, when 

protest is banned altogether. 

 Not only are officers of the police forces involved in the coercive apparatus and maintaining the 

status quo of the elite, but so are private security firms that are hired by gas and oil companies. In 

Pennsylvania, the Marcellus Shale Operators’ Crime Committee (MSOCC) was established around 2012 

in Williamsport, Pennsylvania and is a collective of “professionals with a law-enforcement background 

who are interested in developing working relationships and networking on intelligence issues.”470 This 

collective of law enforcement professionals was uncovered through an email obtained by the Pittsburgh 

City Paper from Anadarko regional security manager, James Hansel. Intelligence collecting by MSOCC 

and sharing with the Pennsylvania State Police (PSP) was also brought to light, after anti-fracking protest 
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surveillance photos were transmitted to the PA State Police from MSOCC.471 The photos were taken and 

sent by former state trooper and MSOCC associate, Don Peters, who sent the surveillance to 

Pennsylvania State Police intelligence analyst, Douglas Jackson, and Pennsylvania State Trooper and a 

member of the FBI’s Terrorism Task Force, Trooper Hutson.472 Trooper Hutson has actively worked on 

investigations of anti-fracking activists, including making a house call to an anti-fracking activist and 

professor in a different state to question why she took a picture of a compressor station. Yet, according 

to the Pennsylvania State Police spokesperson Maria Finn, the PSP not only do not have a policy for 

working with such firms, but they “do not contract with such firms.”473 In the email obtained which had 

been sent to group members, Hansel, on behalf of the MSOCC, was attempting to recruit “law-

enforcement officers assigned a position relating to intelligence and prosecutors at the county, state, 

and federal level.”474 The group email was sent to over 150 email addresses, including members of the 

FBI, Pennsylvania Homeland Security, state and local police departments, and all of the primary gas and 

oil companies working in the Marcellus Shale.475 There has also been speculation about the Royal 

Canadian Mounted Police (RCMP) visiting Williamsport, PA to learn about dealing with anti-fracking 

groups, but the RCMP would not answer queries on who the RCMP worked with in Williamsport.476 With 

groups such as the MSOCC, glimpses into the shadows of the coercive apparatus can be seen. 

 For some protestors, the distinction between official police business and corporate security can 

be unclear. In 2018, a Colorado State University student and others protesting at a drilling site situated 

near a middle school in Greeley, CO were arrested. The student was arrested on two counts of 
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tampering with oil and gas equipment and second-degree criminal trespass, after a member of the 

protesting group chained themselves to the bulldozer onsite.477 One of the protestors arrested in this 

situation stated that “he was unsure which law enforcement agency he was engaging with, because the 

officers were not in uniform and drove unmarked vehicles.”478 Furthermore, the protestor was not 

informed of the reason for his arrest, nor was he provided with officer names and badge numbers upon 

request.479 During his four hour detainment, the protestor was lectured by the “officers” on the benefits 

of fracking, and then released with criminal trespass and criminal tampering charges.480 

 In the case of fracking, the coercive apparatus works together with the state elite to maintain 

the status quo and promote capitalist extractive conquest and colonization of the subsurface. Miliband 

is on point when he stated that “military and police elites may always be expected to support with 

particular zeal the determination of the civil power to combat ‘internal subversion’, at least from the 

Left, and to act, wherever required, as the coercive agents of the existing social order, particularly in 

periods of social strife and open class conflict.”481 As can be seen with the industry-led legislation that 

limits the ability of citizens to practice their First Amendment right to peaceably assemble due to critical 

infrastructure laws, and with the development of a secret security group of active law enforcement 

officers who enforce security and share intelligence with the gas and oil industry and law enforcement 

departments; Miliband was accurate when he wrote in The State and Capitalist Society that the military 

and police elites of the coercive apparatus have “hardly ever had occasion to have any serious doubts as 

to their readiness to take the field, so to speak, against striking workmen, leftwing political activists, and 
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other such disturbers of the status quo.”482 With the infiltration of state elite into the offices of 

decisionmakers, the gas and oil companies have effectively limited the constitutional rights of the 

people, in order to conduct business as usual. 

Concluding Thoughts 

 During the time Ralph Miliband was writing The State and Capitalist Society, the federal 

government was gaining more strength, and the power of the sub-central state apparatus was in a 

steady state of weakening. Likewise, as Miliband points out, Harold Laski saw the increase in “the 

obsolescence of federalism” during the 1940s, as he also witnessed a strengthening of federal power.483 

In fact, Miliband observed that “[j]ust as legislative assemblies have lost power to the executive, so have 

local and regional units of government in advanced capitalist countries become ever more markedly 

dependent on central power and subordinate to it.”484 In Miliband’s time, this was an accurate 

observation, and it still stands for many issue areas today. In the gas and oil arena, however, 

decentralization has always been the choice of oilmen and the government. Precedent has held strong 

to the policy preferences of limited regulation, decentralized power, and historical jurisdictions when it 

comes to the case of fracking – and gas and oil in its entirety. 

 This is not to say that the gas and oil elite have not had their way with the executive, 

administrative, and coercive apparatuses – their influence has been strong, especially in times when 

integral legislation was passed to ensure the industry’s stronghold on the economy through federal 

regulation exemptions. The EPAct effectively stripped all power from the federal government and the 

bureaucracy, concerning any oversight of hydraulic fracturing, by industry and executive design. In fact, 

the United States might have witnessed an entirely different outcome had the bureaucracy been tasked 
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with regulating fracking. It is much more difficult for industry contributions and persuasion to reach the 

career civil servants that serve the federal government based on merit, rather than patronage or 

partisanship. While this area of government is undemocratic in nature, there are processes that are 

taken to weigh the costs and benefits to determine the best outcomes for implementation of 

regulations.  

Meanwhile, the military and coercive segments of the government have perpetually worked in 

secret, and the extent of the influence of industry on the military is unknown. What has been 

documented, however, is the fracking secret police forces that have formed with military and coercive 

members and servants using resources and employees of the state and federal governments. Rather 

than infiltrating the government with direct industry influence, the gas and oil elites have effectively 

managed to construct a shadow police force to protect their capitalist interests while enlisting 

government servants to facilitate their coercion on the people of the United States, off-duty. It is 

difficult to imagine that these capitalist servants can compartmentalize which group they are to serve 

and protect when on-duty – their capitalist bosses or the American people. This was all initiated when 

former Vice President Dick Cheney enlisted federal policy to exempt hydraulic fracturing from all federal 

regulations. By taking this tactic, he used the governmental power of the executive apparatus to restrict 

power from the executive apparatus. In turn, this made the power of the administrative apparatus even 

weaker than it was and extracted any gas and oil regulations from this apparatus. The coercive 

apparatus does have strength, as that is its primary function. However, the strength of the coercive 

apparatus tends to exist in the shadows and is not expressly sponsored by the state nor the 

government.  

 The following two chapters will highlight the apparatuses where the gas and oil elite dominate 

governmental power: in the judicial apparatus and the sub-central states. Although there are to be 

checks and balances on the courts, even at the sub-central state level, there is not much balance when 
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nearly all members pursue the goals and policy wishes of the gas and oil industry. Miliband speaks of the 

good favors that are received by the propertied interest in courts, but as will be asked in Chapter 4, who 

does the court favor when both interests are propertied? Chapter 5 looks at the sub-central state level – 

the level of hydraulic fracturing regulations. Miliband sees this apparatus as the most active realm for 

pluralism, as in a pluralist society, this is where the local community power is said to exist. Miliband does 

not agree with pluralists, such as Robert Dahl, who claim that everyone in these local communities 

equally share public power. As will be shown in the chapter on the sub-central state apparatus, many of 

these community groups have been pushed out of the sphere of political influence as, Miliband 

speculates, that Dahl’s notion of high “indirect collective influence” is incorrect.485 
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Chapter 4 

The Judiciary: The Apparatus Built on Elite Precedence  

 

 

 

 Although the overall role of the Supreme Court was first unclear, George Washington demanded 

that the United States Supreme Court justices be “the fittest characters to expound the laws and 

dispense justice…”486 The desired character of the justices was also sought throughout the judiciary in its 

entirety. To ensure this character, the American Bar Association (ABA) has codified judicial ethics into a 

Model Code of Judicial Conduct, amended most recently in 2010. There are four primary canons that 

shape the ethical character of American judges, on and off the stand. A judge is expected to be 

independent while maintaining integrity and impartiality and directly or indirectly avoiding impropriety. 

Another requirement in the judicial ethical canon is that a “judge shall perform the duties of judicial 

office impartially, competently, and diligently.”487 In order to fulfill the other canons, in the judges’ 

personal lives and in their extrajudicial activities, they must always be aware of potential conflicts of 

interest with their judicial obligations. And finally, when active in campaigning, the judge or candidate 

must act with the same “independence, integrity, and impartiality” required when on the judiciary.488 

The Model Code of Judicial Conduct is a guide to maintain an objective American judiciary both inside 

and outside the courtroom, for all levels of courts.  

 Since the inception of the American court system, the requirement of judges maintaining ethical 

character has developed into a standard – a tradition. Legal historian, G. Edward White, named this 
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standard the American judicial tradition. He explains that there are three elements of the American 

judicial tradition that make it unique, just as John Madison and the Framers intended. The first element 

of the tradition is that it is autonomous from the other branches of government. American government 

was founded on the idea of three equal yet separate branches of government, with the judiciary 

“immune to any kind of direct political pressure and hence free to hand down decisions on 

considerations, compromise, and policy.”489 Judges have historically been viewed as insulated from the 

pressures of politics and are not positioned to gain money through political campaigns or favors.490 

Second, the judiciary must stay within a particular scope or focus, to not impede on the other branches 

of government. Further, the court’s “scope of judicial authority extends to political and policy questions 

as well as routine legal questions,” while refraining from direct involvement in “ordinary politics”.491 The 

third element of the American judicial tradition expounded by G. Edward White is that of “internalized 

constraints” which “restrict the scope of judicial discretion” and motivate all judges to maintain the 

status quo and “conform to the rule of law”.492 The strength of the tradition is dependent on the 

“assumption that ‘the law’ has an objective existence outside the political and policy preferences of the 

judges.”493 It is critical that judges rule on the side of justice, which is defined as fair, equitable, and 

impartial treatment of the competing interests and desires of individuals and groups while upholding 

the common good.494 In our modern capitalist, pluralist, and polarized society, the human ability to 

maintain objectivity and reject influence is a rare occurrence. Likewise, upholding the common good 

over the privately motivated economic good is increasingly rare as well. 
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 Ralph Miliband was not convinced that judges are immune to the interests and pressures of 

American society. Miliband recognizes that through the American Constitution’s separation of powers 

that judges are to be independent. Based on the Constitution, he feels that judges are to be 

independent from the political executive, they are protected by tenure, and they carry a duty to the 

people through defending the rights and liberties of citizens.495 For Miliband, however, this is where the 

independence of judges ends. Although judges are to be exempt from influences and pressures, 

Miliband argues that they cannot be independent from other influences, such as “class origin, 

education, class situation, and professional tendency, which contribute as much to their view of the 

world as they do in the case of other men.”496 Political socialization is a process that occurs throughout 

one’s life, based on the influences, experiences, and the reality of each individual person, and it creates 

an inherent bias within us all – judges included. These traits are not always consciously learned and yet 

they shape the adults that we become. Miliband argues that these traits cannot be ignored in order for 

the judges to maintain pure objectivity that is not influenced by their class or the “multitude of 

influences”.497 Ultimately, Miliband contends that in “interpreting and making law, judges cannot fail to 

be deeply affected by their view of the world, which in turn determines their attitude to the conflicts 

which occur in it.”498  

This holds especially true considering that the majority of judicial elites are “drawn from the 

upper and middle layers of society.”499 Miliband argues that in advanced capitalist countries, the judges 

that originate from the middle and upper classes generally have a conservative disposition.500 A 

conservative judge can be explained as one that would maintain precedent, to the status quo of 
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previous law, as “precedent is a matter of adhering to what has gone before, of conserving what has 

been done in the past.”501 As highlighted by Miliband, Justice Benjamin N. Cardozo has reflected on 

influence and the expectation to maintain objectivity to realize that holding a precedent is still 

maintaining influence and political leanings through a lifelong process of socialization: “the spirit of the 

age, as it is revealed to each of us, is too often the spirit of the group to which the accidents of birth or 

education or occupation or fellowship have given us a place.”502 

Miliband explains that the partiality of judges can be seen in times of social crisis, or in instances 

where the issues at hand may have a direct or indirect effect on the Constitution.503 Although the judges 

themselves may not be willing to admit or even see the partiality in these times of social crisis, Miliband 

argues that the judges still act with judicial hostility. As previously explained, the judicial branch is 

independent from the executive and legislature, yet there is judicial support for legislation that may 

“subdue or suppress dissident views and activities.”504 This is because in times of social crisis, the judges 

have “often shown a disposition to share the zeal of repressive authority and to view the erosion of civil 

liberties…as a lesser evil or as no evil at all.”505 Miliband contends that when the judges apply the law 

and “judicial acceptance” to the “repressive efforts of governments and legislatures;” the judges provide 

these laws of repression and partiality “a precious element of additional legitimation.”506 Miliband holds 

that the courts have the power and the ability to “strengthen the arm of the state in its encounter with 

dissent.”507 
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 The bias of personal preferences and socialized influence is strong; however, Miliband argues 

that this is not the only bias that exists within the judicial branch in their attempts to “protect 

society.”508 He argues that judges have “consistently displayed in favour of privileged property and 

capital.”509 In fact, Miliband goes further to argue that protecting the rights of private property is 

conceived as one of the court’s “main duties to society.”510 There have been times that courts have 

ruled so heavily to protect private property that the state has “been compelled to reduce their 

scope.”511 The courts are to remain at a level above the conflicts of capitalist society, yet Miliband 

argues that this is just an appearance. He feels that the judiciary is equally involved in the conflicts of 

capitalist society as “any other part of the state system.”512 

 We have reached a point in modern society where property ownership is more prolific than ever 

before. Furthermore, the amount of property available has increased through the mineral ownership of 

the subsurface. In many areas of the United States, subsurface ownership nearly doubles the amount of 

land available, especially when factoring in the leases that exist under federal lands across the country. 

To this point, when more property is owned than ever before in American judicial history, who are the 

judges biased to? When the litigants in a case are both property owners, which property owner or which 

interest does the judge protect and uphold – the private economic interest or the public common good? 

In the case of fracking, as will be shown in this chapter, the biased tendencies lean toward the 

propertied interest with more capital – which tends to be the gas and oil companies over the local 

homeowners. This chapter will explore the interactions between the judicial apparatus and the hydraulic 

fracturing cases that have been heard by the courts. It will begin with a review of the few cases which 
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have been heard in federal courts. As hydraulic fracturing has been exempted from federal legislation, 

the grounds for federal court cases are limited. The majority of fracking cases in the United States have 

been alleged tort violations and encroachments which have been brought to the state courts. Many of 

these cases were settled outside of the courts and involve nondisclosure agreements. The instances and 

reasons for these gag orders will also be discussed in this chapter. While the industry prefers the citizens 

affected to remain silent, the people want the industry to disclose more information. This notion of 

disclosure and the industry’s fight to prevent transparency will be reviewed as well. It has been made 

clear throughout this dissertation that the federal government has devolved all hydraulic fracturing 

regulations to the states, but this has opened the debate over how far these powers are devolved. The 

chapter will conclude with a look at preemption cases within the shale states, which decide who gets to 

regulate fracking – the sub-central state government or the various counties, cities, towns, and 

municipalities within.  

Fracking in the Federal Courts 

 Considering the dearth of federal regulations addressing fracking, due to exemptions, lack of 

jurisdiction, and the exemption forced devolution discussed in previous chapters, there is also an 

absence of fracking litigation at the federal level. Only one case has reached the federal courts, and 

much of this was due to the political plays of the government and industry, as opposed to the state. 

Most of the cases end with a settlement and contain a nondisclosure agreement, thereby obscuring the 

facts contained within these fracking cases. 

The Bureau of Land Management (BLM) under the Obama administration instated a federal rule 

to disclose chemical constituents in fracking fluids and increase the integrity of the cement casings at 

well sites located on Tribal and federal lands. This rule, entitled “Hydraulic Fracturing on Federal and 

Indian Land”, was immediately challenged by the Independent Petroleum Association of America and 
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the Western Energy Alliance in Independent Petroleum Association of America v. Jewell (2015).513 The 

District Court of Wyoming found the rule as violating the Halliburton Loophole in the Energy Policy Act, 

and ruled that “no federal agency can regulate hydraulic fracturing.”514 The following week, the State of 

Wyoming sued the BLM in Wyoming v. U.S. Department of the Interior (2016), which halted the 

application of the rule due to litigation over its constitutionality.515 During Obama’s lame duck months of 

his presidency in 2017, upon appeal by the BLM, the Tenth Circuit Court of Appeals lifted the lower 

court’s halting of the rule, but the oral arguments were delayed and rescheduled until just before 

Trump’s inauguration. With further delays and continuances, the case was pushed until September of 

2017. By this time, the Trump administration was proposing to rescind the BLM rule altogether. Due to 

this proposed change in the rule, the court dismissed the lawsuit claiming that it was now a moot point. 

By the end of 2017, the BLM formally rescinded the “Hydraulic Fracturing on Federal and Indian Lands” 

rule.516 

The beginning of 2018 brought a response to the rescission of the rule with a coalition of 

environmental groups and the State of California filing a lawsuit against the BLM in California v. BLM 

(2018). The federal government was joined in this lawsuit by the industry, as the American Petroleum 

Institute intervened and sided with the BLM. After a request to transfer was granted, the Northern 

District of California maintained the status quo of precedence through upholding the lower courts 

decisions and the Trump administration’s repeal of the BLM’s Hydraulic Fracturing on Federal and Indian 

Lands rule.517  The final step in this case was a review of the district court’s decision. On March 30, 2020, 
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the status quo was maintained and solidified when the federal district court’s judge upheld the Trump 

administration’s repeal of the Obama administration’s BLM rule.518 

 Due to the limited federal regulation of hydraulic fracturing, there has been very little litigation 

in the federal courts. Because of devolution, and the other factors already discussed, the regulation of 

fracking has been solely at the sub-central state level. However, constitutionally there are other ways 

the federal judiciary can rule on fracking indirectly. Eminent domain is one of the ways the federal 

courts have found a way to protect the property interests of the federal government while refraining 

from directly ruling on the regulation of fracking. Historically, eminent domain was used as a way to 

secure land for public infrastructure projects – roads, government buildings, schools, and easements for 

public utilities and utility infrastructure.519 However, this was changed, and the scope of eminent 

domain was broadened by the US Supreme Court in the 2005 case from South Carolina, Kelo v. City of 

New London, wherein the court determined whether the City of New London could use its takings 

through eminent domain and deliver possession of the land to a private entity. In the case of Kelo, the 

private entity was a real estate developer. This was unprecedented, as eminent domain was historically 

viewed as takings for the benefit of the public good when delivered through the government or other 

public entity. But to deliver land acquired through takings to a private entity, a corporation, was 

previously unheard of. This case made its way to the United States Supreme Court, where it was decided 

that the City of New London could turn over the land acquired through eminent domain to the private 

entity – because New London was able to show that the income in taxes from the new development 

would benefit the public more than the homes that previously occupied the privately owned land.520 
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This was based on the hope that the new development would generate more tax revenue than the 

previous tax income of the land. With this case, the court changed the takings clause by changing the 

definition of public use to encompass a broader meaning as a public purpose. 

 The issue now at stake after this change to the takings clause, is the difference between public 

use and public purpose. Although a seemingly small difference in wording, this change opened the door 

for the states to “define the scope of public use.”521 Essentially, the phrase ‘public use’ refers to the 

traditional notion of public ownership and control of property – land or places that are open to the 

public, that benefit the public, and work for the public. But the new usage of ‘public purpose’ denotes 

something entirely different. Public purpose is determined by capital, rather than property. Through the 

changes made in Kelo, “states may take property through eminent domain and transfer it to private 

entities because the state expects jobs to be created by the company’s new use of the property, higher 

property and income taxes to benefit the state, or a more aesthetic use of a particular property that will 

serve the general welfare and a public purpose.”522 With the semantics slightly altered, this brought a 

wholesale change to eminent domain. Since Kelo, forty-four states have changed their takings laws in 

order to protect the land acquired through eminent domain from private developers.523 

 Texas has addressed this issue and determined that “public use does not include taking property 

for economic development or increasing tax revenues”, unless a 2/3 majority in the state legislature 

feels that the private entity should reap the benefits of government takings.524 Yet, there are other ways 

around this as well. The Texas courts have failed to answer the question of whether an energy company 

can be classified as a common carrier in the state. If an energy company is considered a common carrier, 

then that company would hold the power of eminent domain in the State of Texas. Again, though, the 
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courts have failed to answer this question despite years of litigation over the construction of a pipeline 

in the state. The case got so far as the appellate court, where the judge reversed and remanded the 

lower court’s decision “holding that whether the pipeline qualified as a common carrier was a fact issue 

and inappropriate for summary judgment.”525 In the end, despite the lack of a legal answer, the pipeline 

was constructed anyway. As opposed to the obscurity of Texas law, Pennsylvania is more clear in this 

matter. In Title 26 of the Pennsylvania State Code, a public utility company (PUC) is permitted to utilize 

eminent domain and moreover, “the PUC is authorized to further delegate that power to energy 

companies or pipeline operators.”526 Through Title 26, the State of Pennsylvania has awarded the gas 

and oil companies the power of the Fifth Amendment of the US Constitution – eminent domain. 

 The takings clause has been applied through Title 26 in Pennsylvania in more than 12 projects in 

the Marcellus Shale of Pennsylvania. One such project is a 108 mile pipeline project costing $1 billion led 

by the PennEast Pipeline Company – a “consortium of six energy companies and utility companies with 

PUC status.”527 Additionally, if any of these projects were to cross state lines into another state, the 

pipeline company would then be regulated under the federal Natural Gas Act (NGA), and the pipeline 

company would then become “a federally regulated utility under the purview of the Federal Energy 

Regulatory Commission (FERC).”528 This status under the NGA delivers very broad powers of federal 

eminent domain directly to the pipeline and energy companies.529 

 Conversely, California utilizes the public use limitation over the judicially expanded definition of 

public purpose concerning eminent domain. Remaining true to the public, California’s public use 

eminent domain project proposals require a public hearing to determine whether the proposed 
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condemnation is actually in the public interest.530 Additionally, the state requires an environmental 

review in eminent domain cases, before condemnation is granted. These additional steps provide land 

and homeowners with an extra layer of defense against property takings. Many times, the landowners 

will “spend time and money to fight the land use or environmental permit before spending time and 

money to defend against a condemnation action.”531 

 Aside from whether the regulation of fracking violates the Halliburton Loophole, and whether an 

energy company can be considered a public utility in order to use the Constitution’s takings clause for 

economic gain – the federal government does not have the immediate jurisdiction to decide on litigation 

regarding hydraulic fracturing. The remaining cases that will be reviewed in this chapter are mostly 

rooted in business and property law in state level courts. Many are individual homeowners and families 

that have been affected by hydraulic fracturing near their homes and have taken to the courts for 

recourse and justice. For Miliband, this would equate to a biased and subjective adventure of deciding 

which propertied interest has the higher amount of capital, and which is more likely to stay within the 

favor of the court.  

Fracking and the Tort Courts 

 A common complaint from homeowners near fracking sites is that of water contamination. The 

potential for water to become contaminated near a fracking site is relatively high. Hydraulic fracturing 

contaminants can include drilling cuttings and mud, “chemicals, salts, hydrocarbons, fracturing fluids, 

and dissolved hydrocarbons.”532 The potential for contamination is compounded and elevated by the 

fact that leakage can occur through various routes: “spills, pipeline breaks, leaks from storage ponds, 
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leaks and overflow from pits or tanks that store wastewater leading to soil contamination, or leaks of 

diesel or other fuel used to power the compressors.”533 These are only the water contamination related 

risks from active drilling and production sites, and do not include any risks that may arise offsite during 

travel, distribution, disposal, and recycling phases. Beyond the risks of water contamination, there are 

other risks and negative effects from fracking that are felt the most by the people who live the nearest. 

The only route for affected citizens to redress their grievances is through the court system. 

 In tort law, only the landowners and those nearby – the lessors that are directly affected and 

can show a sufficient connection to the harm – have legal standing to address fracking violations of tort 

law through the courts. As Miliband has argued, the courts are only servient to propertied interests, 

which equates to the fact that non-lessors “are not entitled to the benefits granted to a lessor.”534 

Another roadblock to legal recourse of homeowners within tort law is the burden of proof, “causation is 

frequently the Achilles heel in tort actions involving fracking.”535 Overall, legal scholar Matthew Castelli 

argues that the “doctrines of trespass, nuisance, negligence, and strict liability give affected individuals 

an inadequate avenue to compensation through the state courts.”536 The cases that will be highlighted 

in this chapter mirror Castelli’s claim. As of 2015, “fewer than 50 tort suits had been filed across the 

nation against drilling companies for fracking operations, but only a handful of plaintiffs have settled or 

been successful.”537  

 Tort claims can come in a variety of alleged ills, as do the harms from the fracking activities, such 

as: “excessive noise, increased seismic activity, groundwater and soil contamination, diminution in 
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property value, and emotional distress.”538 Tort damages are generally awarded in cases for two 

purposes: “making the injured party whole by returning the party to the state it was in prior to the 

tortious conduct” and also “deterring that tortious conduct by penalizing it.”539 Negligence is often 

claimed by the plaintiffs against the energy company defendants. Negligence “imposes liability for 

harms that are caused by the failure of an actor to exercise ‘due care’ or ‘reasonable care’.”540 In 

situations of negligence, the court will use a reasonable care standard to decide these cases – asking 

how a “reasonably careful person would behave” in this situation or scenario.541 However, some law 

scholars argue that negligence is “ill-suited to fulfill the needs of injured parties”,542 due to the fact that 

the burden of proof is then placed on the injured party in order to show the negligence. In this situation, 

the court would find that the drilling actions are “reasonable and prudent” if the energy company was 

adhering to standard operating procedures which generally mirror industry standards.543 

 Trespass is a common tort claim in instances where homeowners had their homes drilled under 

when they did not sign a lease for fracking on their property. A homeowner might claim trespass when 

they do not own their mineral rights, and the gas and oil company has the right to an easement on their 

surface property to access the company’s subsurface property, which commonly occurs in split estate 

situations. Another reason that trespass has been alleged in fracking tort cases is when one’s gas 

reserves are emptied through natural gas extraction on a neighboring property. Defined, trespass is the 

“intentional, unlawful entry upon the land of another.”544 For one to be guilty of this claim, “one must 

 
538 Ashley Leonard-Roche. “Legal Causation: Hydraulic Fracturing and Groundwater Contamination.” 

Science and Technology Law Review. 18, No. 3 (2015): 286. 
539 Sean Lonnquist. “Nondisclosure Agreements and the Unlikely Convergence of Sexual Harassment and 

Fracking Tort Claims.” Duke Environmental Law & Policy Forum. 31, No. 283 (2021): 292. 
540 Hannah Coman. “Balancing the Need for Energy and Clean Water: The Case for Applying Strict Liability 

in Hydraulic Fracturing Lawsuits.” Environmental Affairs. 39 (2012): 145. 
541 Coman (2012): 145. 
542 Castelli (2015): 291. 
543 Castelli (2015): 291. 
544 Castelli (2015): 289. 



117 

 

intend the act that caused the trespass rather than intend to trespass.” In court, surface level trespass 

claims have failed, as the gas and oil companies have a right to access their mineral property from the 

surface through easements.545 Claims of trespass across subsurface property lines have also largely 

failed in court, as “trespasses typically involve continuing, physical invasions by drilling across property 

lines.”546 When drilling, the invasion is over within a couple of weeks and is not a continuing situation. 

The final example of trespass is the “theft” of one’s natural gas to a nearby fracking operation.  

However, the courts have relied on the rule of capture from property law, to hold that “fracking 

operators are not liable in trespass for the removal of natural gas under the property of another.”547 The 

rule of capture was first articulated by the US Supreme Court in Brown v. Spillman (1895) by stating: 

“Petroleum oil and gas belong to the owner of the land, and are part of it, so long as they are on it or in 

it subject to his control, the title of the former owner is gone. If an adjoining owner drills his own land, 

and taps a deposit of oil or gas, extending under his neighbor’s field, so that it comes into his well, it 

becomes his property.”548 Relying on this early Supreme Court opinion, the precedent for rule of capture 

in gas and oil cases has made the claim of trespass futile in many situations. The Texas Supreme Court 

case, Coastal Oil & Gas v. Garza Energy Trust (2008) reiterates this precedent, specifically in relation to 

hydraulic fracturing, wherein the court stated that the “drainage of resources from one property to 

another ‘is virtually unavoidable’ when hydraulic fracturing wells are drilled.”549 

 Another common tort claim is that of nuisance – a weak claim for plaintiffs in attempting to 

redeem damages for injuries and losses. A private nuisance in tort law can be defined as “a substantial 

and unreasonable interference with a surface owner’s use and enjoyment of land, and an injury to 
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persons or property must be shown.”550 Nuisance claims tend to focus on minor damages and ills – light 

pollution, noise pollution, and aesthetics. However, these cases will not earn the plaintiff’s redemption 

for the major ills and harms – the health issues and property value issues that tend to surround fracking 

operations.551 Additionally, nuisance claims are difficult for plaintiffs to prove in court, especially when 

the burden of proof is on the landowner. Typically, the courts have suggested resource pooling or 

compulsory pooling as a solution to captured minerals and subsurface trespass. Compulsory pooling 

“combines all oil and gas interests in a particular tract of land (drilling unit) on which one well may be 

drilled to obtain gas or oil from the underlying reservoir.”552  

Another risk in nuisance suits is that the state courts can “simply refuse to provide injunctions 

when the damage to the defendant and the economic consequences of an injunction are larger than the 

damage to the plaintiff.”553 In this type of situation, it would be difficult for the cost of water 

contamination and perhaps even medical costs to outweigh the economic loss from drilling for natural 

gas. It has been argued that these states “break rank with the traditional notion that the law does not 

tolerate any interference with the reasonable enjoyment of someone’s property, and instead they favor 

moneyed interests over the interest of those who are harmed.”554 This situation takes Miliband’s 

argument of the court favoring propertied interests into the modern age. As many more interests are 

propertied than at the time of his writing, the situation has turned to not just a favoring of propertied 

interests, but the propertied interest with the most economic value. 

 With the proliferation of fracking came a proliferation of allegations of water contamination 

caused by fracking companies. Many of the water contamination cases are “landowners who rely on the 
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water wells on their property as their primary source of water for daily activities.”555 Some of the most 

well-known fracking cases came out of the early years of fracking with Fiorentino v. Cabot Oil & Gas Corp 

(2010) and Berish v. Southwestern Energy Production Co. (2010), both heard in the Pennsylvania 

courts.556 Fiorentino brought a variety of torts into play in the 2010 court case, including “negligence, 

gross negligence, negligence per se, nuisance, strict liability, fraudulent misrepresentation, breach of 

contract, medical monitoring trust fund, and violation of the Pennsylvania Hazardous Sites Cleanup 

Act.”557 Berish also claimed a variety of alleged torts including negligence per se, common law 

negligence, nuisance, strict liability, trespass, medical monitoring trust fund, and violation of the 

Pennsylvania Hazardous Sites Cleanup Act.”558 Berish nearly ended the same way as Fiorentino, and both 

cases were used as a precedent allowing the court to refrain from judicial activism while permitting the 

gas and oil companies to proceed with fracking, despite the alleged damages and harms caused by the 

company’s actions. Further, when claiming liability in water contamination cases, “the gas industry often 

defends the hydraulic fracturing process by either claiming that the process is completely safe and that 

it did not cause the contamination, or that as long as there is proper well construction the groundwater 

in the area is protected from the chemicals used in the fracking fluid.”559 Thereby placing the burden of 

proof on the plaintiffs to prove that proper engineering was conducted within the frack operation above 

and below the surface – a near impossible feat for a nearby affected landowner. 

 Fiorentino began as a class action lawsuit of 19 Susquehanna County, Pennsylvania families who 

had many grievances with the fracking operations surrounding their homes, alleging that Cabot Oil & 

Gas and the Gas Search Drilling Services Corporation leaked methane gas (i.e., natural gas) into the 
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water wells of the families involved in the suit. This suit claimed the gas and oil company’s negligence 

led to the discharge of methane into their drinking water and groundwater. The gas built up inside the 

water well which caused an explosion of the well, and diesel fuel was then discharged around the 

family’s homes and entered their water sources. Gas then built up in the wellhead, causing an explosion, 

followed by three large spills, all “within a ten-day period.”560 The families claimed that the defendants 

consistently were a private nuisance through their negligence in “allowing gas wells to exist and operate 

in a dangerous and hazardous condition[s].”561 A private nuisance is defined as “a condition that 

substantially interferes with the use and enjoyment of land by causing unreasonable discomfort or 

annoyance to persons of ordinary sensibilities attempting to use or enjoy it.”562 The primary question in 

this case regarded the strict liability claim and whether Cabot’s drilling for and extraction of natural gas 

were considered as “abnormally dangerous”, and if these actions were deemed dangerous, would Cabot 

be permitted to continue fracking drilling and production.  

  Pennsylvania courts have previously addressed the question of whether the “storage and 

transmission” of natural gas was abnormally dangerous, of which they ruled that it is not.563 In fact, 

Cabot attempted to use this previous finding in their defense, claiming that “drilling is similar to the 

operation of underground pipelines or storage tanks” which are not seen as abnormally dangerous 

activities.564  The court, however, refused to rule on this issue claiming that “the record at this early 

juncture is insufficiently developed for the court to render an informed decision as to whether this line 

of cases and the logic expressed therein should apply to the gas-well drilling activities at bar.” In the 

claims of gross negligence and the seeking of injunctive relief through medical monitoring trust funds, 
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however, the court did rule that the “[p]laintiffs sufficiently alleged plausible facts necessary to support 

claim for medical monitoring funds in providing evidence” for the negligence claims.565 The families who 

suffered through Cabot’s negligence was awarded a total of $4.24 million in March 2016 by a federal 

jury.566 The following year, in March 2017, a federal judge “vacated the award, saying that it bore little 

or no relationship to the evidence presented at the 2016 trial.”567 A few months later, the families met 

with Cabot Oil & Gas and the case was settled for an undisclosed amount. 

 Homeowners have brought tort suits against extraction companies for damages from air 

pollution as well, but many of these cases have seen the same fate as the water contamination tort 

cases. In Ginardi v. Frontier Gas Services (2012), a class of plaintiffs living within one mile of compressor 

and transmission stations claimed trespass, negligence, nuisance, and strict liability for alleged air, 

water, soil, and noise pollution.568 However, the case was stalled from the beginning, as the court found 

that the plaintiffs failed to satisfy requirements under procedural rules. Once that situation was 

rectified, the court found that burden of proof would be on the plaintiffs to show liability, which “would 

require highly individualized evidence of causation and damages.”569 The case was eventually settled out 

of court.570 

 Ms. Hiser had a better result in her effort to seek compensation for the damage to her home in 

Arkansas. Claiming the vibrations from a well pad and drilling rig nearby her home was causing damage 

to the tiles, molding, foundation, and structure of her home, the case went before a jury with tort claims 
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of negligence, private nuisance, and trespass seeking damages totaling $300,000.571 The Defendant, XTO 

Energy, immediately filed a motion for a new trial, of which the court denied. Interestingly, fracking was 

never directly discussed during the trial. Rather, the court used the terminology of drilling. When the 

jury asked the court during deliberations: “Were they drilling only or were they also fracking?”, the 

judge responded by telling the jury, “[y]ou have all of the evidence in this case. You will have to make 

your own decision based on what you recall of the evidence, and the instructions provided.”572 Ms. Hiser 

was awarded for her damages, but it is unknown if the absence of fracking from the testimony led to 

this end or not. 

 Yet, this was not the situation for Mr. Steve Lipsky, who alleged that Range Resource 

“contaminated his water supply with methane and benzene.”573 He sued the company for nuisance and 

gross negligence after realizing that he was able to ignite his water from his well.574 Prior to this lawsuit 

in 2013, the EPA had placed an order against Range Resources for “endangering health” and required 

the company to investigate.575 Upon receiving complaints regarding water quality and inspecting water 

contamination in Lipsky’s area, the EPA “advised nearby residents to discontinue use of the well 

water.”576 Mr. Lipsky filed his lawsuit against Range Resources the following year, in 2011. In 2012, the 

EPA withdrew the order against Range Resources after agreeing to a nonbinding agreement for well 

monitoring.577 The following year, in 2013, Republican Senator James Inhofe from Oklahoma, along with 

other senators in support of fracking operations, filed to inquire about the order that was placed on 
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Range Resources by the EPA. Again, the EPA held that the “order was justified due to the high level of 

contamination.”578  

Concurrent to the EPA’s investigation, order, nonbinding agreement, and inquiry by the Senate – 

Mr. Lipsky’s case was dismissed claiming the court did not have jurisdiction to hear his case. However, in 

countersuit to Mr. Lipsky’s allegations of nuisance and gross negligence, Range Resources brought 

claims of civil conspiracy, defamation, and business disparagement against Mr. Lipsky.579 The trial court 

dismissed the charge of civil conspiracy but allowed the defamation claim to continue. Mr. Lipsky 

appealed under the Texas Citizens Participation Act (TCPA), which was enacted to protect “citizens from 

retaliatory lawsuits that seek to intimidate or silence them on matters of public concern.”580 However, 

the appeals court found that Range Resources had met the “clear and specific evidence standard” which 

establishes a “prima facie case under the TCPA.”581 Range Resources claimed that Lipsky’s suit was not a 

case of free speech, as free speech under the TCPA is defined as “any communication made in 

connection with a matter of public concern”, and rather, Range Resources perceived Mr. Lipsky’s claims 

as defamation against their company.582 In re Steven Lipsky climbed to the Texas Supreme Court in 2015 

where the court dismissed the business disparagement claims due to the lack of evidence showing 

damages, but did allow the defamation claim to continue since “proof of particular damage is not 

required.”583 Although the fees from damages were small for Mr. Lipsky, he was still faced with the costs 

of years of litigation, attorney fees, and court costs; along with no justice for the environmental 

damages that he experienced. The lasting effect of the Texas Supreme Court finding in Lipsky is that it 
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“may deter potential plaintiffs [in Texas] from seeking to recover damages for nuisance or trespass, or 

even from reporting negative effects from fracking to the media or the EPA.”584 

Overall, tort claims have not proved to be the best route for affected landowners to pursue 

compensation from fracking damages. As shown above, few cases have favored the plaintiffs – the 

landowners who deal with the noise, light, sound, vibrations, water contamination, air pollution, 

medical damages, property damages, and other harms from fracking. In fact, in a survey of 99 cases 

dealing with hydraulic fracturing related tort claims in the United States through 2018, 52 cases were 

settled out of court, 39 cases were dismissed, and 8 were decided.585 The difference between cases 

settled and dismissed, compared to decided, is stark. Cases are commonly dismissed due to the lack of 

causation – the fact that landowners are unable to attain the proof needed to solidify their claims. The 

burden of proof weighs heavily in different situations. In many early cases, baseline water quality before 

fracking was never obtained to prove that the contamination occurred after drilling operations had 

begun. Other obstacles include the technological and engineering expertise to investigate the 

operations, lack of access to operations, and the financial hurdles to secure such expertise and testing. 

The cases that are settled out of court are many, and they all include nondisclosure agreements. 

Nondisclosure Agreements in Fracking Tort Cases 

 Nondisclosure agreements in settled fracking related tort cases have become so regularly used 

that “they seem like benign contractual terms.”586 A settlement is a contract wherein the terms are 

decided outside of the court. A nondisclosure agreement will almost always be included in the terms 

and is legally binding and enforceable. Many times in settlement situations, not only will the fracking 
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company settle, but they will buy the plaintiff’s land as well.587 The court will typically refrain from 

involvement in the settlement, providing the terms are legal, but they can enforce the agreements 

contained within the contract.588 In Watson’s survey of fracking tort cases, out of 99 cases 52 of these 

were settled out of court – more than half.589 Specifically, nondisclosure agreements will generally 

contain a clause that prevents the settling party from “disclosing the terms, amount, or even existence 

of a settlement.”590 When cases are settled with nondisclosure agreements, the public does not become 

privy to the facts of the case. Further, the information that is sealed in the settlement agreements 

prevents the making of proper policy because the secrecy prohibits experts, the people, and lawmakers 

from accurately weighing the risks of hydraulic fracturing.591  

Some argue that private settling outside of court with a gag order is a form of justice – 

“defendants [i.e., gas and oil companies] should not have to abandon their privacy rights, and be forced 

to disclose damaging information, simply because they have been pulled into litigation.”592 In other 

words, if there is evidence within the settlement that would be harmful to the company’s reputation or 

fracking as a whole, to keep that information from the public is the equivalent to justice. To ensure that 

the defendants – the extraction companies – retain their privacy rights; it is then generally understood 

that the “oil and gas companies will refuse to settle without plaintiffs signing extensive nondisclosure 

agreements that not only prohibit discussion of the settlement, but also discussion of fracking in 

general.”593 The danger in this is that “systematic inclusion of nondisclosure agreements in fracking 

settlements…obscures public awareness of a threat to public health and safety and renders the tort 
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system unable to properly serve its goals of deterrence and compensation.”594 Although nondisclosure 

agreements do obscure public awareness, it could be argued with the previous review of the tort cases 

in this chapter, that the tort system has already been rendered as ‘unable to properly serve its goals’ 

due to the systemic hurdles that burden plaintiffs or potential plaintiffs, such as proof of causation and 

defamation lawsuits. 

 Settling with a nondisclosure agreement is beneficial for the defendants, the gas and oil 

companies who allegedly had caused harm and damage. The most prominent and important of these 

benefits for the industry is that “industry leaders can claim there are no reported cases of groundwater 

contamination from hydraulic fracturing.”595 This benefit is the key to maintaining low levels of 

regulations, to perpetuating the proliferation of hydraulic fracturing, and the root of the industry’s claim 

that fracking is a safe form of domestic extraction. Additionally, settlements that include nondisclosure 

agreements help to maintain the reputation of fracking companies, and the industry. The nondisclosure 

agreements essentially “function as a shield that protects perpetrators from the kinds of investigations 

that might reveal repeated misconduct.”596 Settlements can occur inside or outside the courtroom, since 

the “general rule is that settlements need not be approved by the court.”597 When settlements are 

conducted with the court, the agreement will remain in the court’s jurisdiction, wherein a breach of the 

settlement – the contract – would result in contempt of the court order. If settlements are conducted 

outside of the court, it is merely a contract.598 Repercussions from breaching the contract outside of 

court would then be filed through the court after breaking the contract on behalf of either party. As 

previously mentioned, when companies settle in secrecy outside of court, there is no record of 

settlement amounts. Without this information, a “market rate” for settlements is nonexistent, thereby 
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allowing companies to take advantage of this fact with minimizing the payments for the negative 

externalities and damages.599 Also resulting in a benefit to the industry, the utilization of nondisclosure 

agreements could be seen as a deterrent for additional litigation or as a motivator for bypassing the 

court altogether in settlement, by discouraging “injured parties from engaging with the legal system to 

seek redress.”600  

 There are a few benefits for the affected party in a settlement agreement with a nondisclosure 

agreement. It has been argued that “plaintiffs in a position to offer silence in settlement negotiations 

can end up with a better outcome.”601 A company’s reputation is very important for future business, and 

in the case of fracking, it is important for the entire industry. To offer silence on company wrongdoings 

is a “bargaining chip” for landowners affected by fracking, as silence has the potential to encourage 

higher settlement sums for the plaintiff.602 Another benefit to some landowners in a settlement is the 

ability to make a situation “right”, without the court hearings and media attention. Additionally, there is 

a “power symmetry” that deters residents from taking their tort claims to court – such as defamation 

and the burden of causation.603 Settling outside of court with a nondisclosure agreement urges some 

residents to be “willing to accept unsatisfying settlements, provided they decide it is worth bringing a 

claim in the first place.”604 None of these reasons change or validate the fact that public information is 

lost in settlements with nondisclosure agreements. This information, if known to the public, could 

provide valuable insight on the actual harms, dangers, and ills of fracking.  Further, “without accurate 

reporting on the frequency of a particular occurrence, policymakers are less likely to understand its 
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severity, and the need to take steps to address it.”605 Although one state is making nondisclosure a little 

more difficult than other states.  

 The Third Circuit Court in Pennsylvania has held that a settlement cannot be sealed with a 

nondisclosure upon request. Rather, both parties must “demonstrate good cause, by establishing with 

specificity a clearly defined injury that failure to seal would inflict on one or both parties.”606 

Pennsylvania’s discretion occurred following the first case with settlement containing a nondisclosure 

agreement, Hallowich v. Range Resources Corporation (2010). Public attention was on the case as the 

media reported that Range Resources “stated that it would enforce a nondisclosure agreement.”607 This 

nondisclosure agreement was part of the settlement with the Hallowich family agreeing “to a joint 

statement of confidentiality, where they will not make any statements of comments, directly or 

indirectly, to any third party regarding the well operators, or Marcellus Shale activity.”608 Although this 

has become typical of most nondisclosure agreements, this settlement agreement extended to the 

entire family. 

…the parents were required to sign an affidavit to the effect that “there is presently no  
medical evidence that [the children’s alleged] symptoms are definitively related” to the 
drillers fracking processes. The drilling operator conditioned the settlement on what 

was described by the plaintiff’s attorney to the judge during conference as a “take-it-or-

leave-it” demand to accede to a proposed gag order written so broadly as to potentially 
“forever bar the two children from ever commenting on anything to do with 

fracking”.609 

 

This was the first time it was known to the public that the children of the family would also be 

susceptible and held to the nondisclosure agreement – a gag order – as well as the adults. It could be 

argued that many of the settlements and nondisclosure agreements could contain clauses such as the 
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one the Hallowich family was presented with and agreed to – but it would be nearly impossible to prove 

as the cases are sealed from public scrutiny. Although the gag order on the children was in the media 

cycle at the time of the court case, the public spotlight on the situation did not blossom into any public 

backlash or scrutiny against the industry.610 This is just another example of how these instances in 

society, facilitated by the acceptance of corporate and special interest dominance in pluralism, become 

an accepted normalcy. 

Disclosure Cases 

 As the gas and oil industry requests nondisclosure of residents in settlements, the American 

people are asking the gas and oil industry to disclose their fracking fluids, the particular chemical 

additives used, and the process of how these chemicals are blended with the exact ratios of each 

chemical and fluid.611 In 2016, an EPA report was released concluding that 1,606 chemicals in fracking 

fluids had been identified by the EPA.612 However, of the 1,606 chemicals identified, the EPA could only 

identify the health effects for 173 of these chemicals.613 The reason the EPA is having complications in 

identifying the chemicals used in fracking fluid and found in the wastewater is due to trade secret 

protections. A trade secret is defined by the Uniform Trade Secrets Act (UTSA) as “information, including 

a formula, pattern, compilation, program, device, method, technique or process that: (i) derives 

independent economic value, actual or potential, from not being generally known to, and not being 

readily ascertainable by proper means by, other persons who can obtain economic value from its 

disclosure or use, and (ii) is the subject of efforts that are reasonable under the circumstances to 

maintain its secrecy.”614 Under this definition in the UTSA, the economic value of the trade secret is the 

 
610 Lonnquist (2021): 285. 
611 Cody B. Johnson. “Intellectual Property and the Law of Fracking Fluid Disclosures: Tensions and 

Trends.” Oil and Gas, Natural Resources, and Energy Journal. 6, No. 3 (2021): 449. 
612 Fink (2019): 1002. 
613 Fink (2019): 1002. 
614 Johnson (2021): 449. 



130 

 

primary consideration in nondisclosure of the chemical constituencies. Nearly every city and state in the 

United States recognizes these protections for trade secrets, and they are used widely. For example, 

between April 2011 and December 2012, out of 12,140 frack treatments in Texas, gas and oil companies 

claimed trade secret protections for 10,120 of these instances.615 Similarly, an investigation conducted 

by the Department of Energy under the Obama administration in 2014 found that the industry claims 

trade secret protections about 84% of the time.616 Since trade secrets and fracking chemicals are 

considered intellectual property, a study on the abuse of trade secret protections reviewed a variety of 

intellectual trade secrets – patents, copyrights, and trademarks – and compared these to the trade 

secret protections from the fracking industry. It was found that all other forms of intellectual property 

have limits to their secretiveness, however, fracking fluid trade secret protections were “inherently 

unlimited by their nature.”617 

 Wyoming was the first state to enact laws relating to the disclosure of fracking fluids.  Shortly 

after the enactment of the disclosure law, an early disclosure case occurred in Wyoming when the 

Powder River Basin Resource Council (i.e., the Coalition) utilized the Freedom of Information Act (FOIA) 

to request unredacted copies of all “undisclosed chemical information provided to the [Wyoming Oil and 

Gas] Commission by a host of fracking operators, including Baker Hughes and Halliburton.”618 When the 

Commission responded to the Coalition, it included only “redacted versions of the operators’ 

correspondence and justified its denial of the Coalition’s request under the trade secrets exemption” 

found in the Wyoming Public Records Act (WPRA).619 In Powder River Basin Resource Council v. Wyoming 

Oil & Gas Commission (2014), the court reviewed various definitions of trade secrets under multiple 
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laws – FOIA, the Third Restatement of Unfair Competition, and the UTSA.620  Under all three of these 

laws, the court found that chemical constituents of fracking fluids qualify as trade secrets.621 Upon 

appeal, the finding was reversed, but purely on procedural grounds. The case reached the Wyoming 

Supreme Court who concluded that “the appropriate procedure for this challenge was under the WPRA, 

which allows any person denied access to a public record to apply to a district court for an order 

“directing the custodian of the record to show cause” for why the denial was proper.”622 Ultimately, the 

court’s opinion led to a stronger disclosure law wherein the Commission was required to provide 

“greater factual support for trade secret claims made by fracking operators.”623 

 In a survey conducted in 2019, it was found that twenty-eight states have laws and regulations 

regarding the disclosure of the constituency of fracking fluids.624 Most of these laws contain a clause 

that requires companies to disclose the chemical constituents to first responders, in the case that a spill 

or any other exposure related medical emergencies should arise.625 One such state that did not have a 

law requiring disclosure in event of an emergency was Ohio, prior to a 2014 frack well explosion in 

“Monroe County, Ohio that released thousands of gallons of fracking fluids into Opossum Creek, a 

tributary of the Ohio River.”626 When the first responders arrived on scene, they were completely 

unaware of the chemicals they were battling during the response and the cleanup. Information on the 

chemicals that the firefighters were exposed to, and those that were released into Opossum Creek, 

remained secret to the EPA and the Ohio state authorities who inquired about the chemicals in the 

investigation of the explosion. Following the chemical spill and exposure, former Governor John Kasich 
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“stated that first responders should always have access to the chemicals at wells (sic) sites, “including 

the ones protected by trade secrets”.”627 

 Also in 2014, the DOE under Obama proposed to change the federal database, FracFocus, to 

take a systems approach to disclosure through “fully disclosing the underlying chemical constituent 

chemicals in each fracking additive.”628 Halliburton chemical engineer, Ron Hyden, publicly commented 

on this potential change with a sworn affidavit “attesting that [he] could take the information disclosed 

from the proposed regime and could essentially reverse engineer another company’s fracking 

formula.”629 Hyden argues that taking the systems approach would leave the company’s secret formulas 

potentially exposed for other companies to mimic, test, and ultimately steal. Yet, some argue that 

Hyden’s point weakens the overall argument for trade secret protections.630 For example, Coca-Cola is 

subject to the systems approach disclosure laws of trade secrets, and no one has been able to copy 

Coca-Cola or reverse engineer the formula based on disclosure.631  

Another incident that lends evidence to the idea that chemical constituents may not be 

secretive only out of fear that another company will steal another’s formula, took place in Naples, 

Florida. This incident has shed some light on the secretive aspects of fracking that are veiled through 

trade secrets. In competing proposals from Baker Hughes and Halliburton, it was shown that the 

processes used by the two competitors were very similar. When comparing the two proposals, “both 

companies proposed injecting their frack fluid at the same “bottom hole pressure” and during the pad 

stage, each company proposed doing seven separate frack stages, each with the following sequence of 

fluid used, in thousands of gallons: 5, 6, 7, 7, 3, 5, 15.”632 The only slight difference noted was in the 
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amount of acid used – Halliburton proposed to use a 15% hydrochloric acid solution, while Baker Hughes 

wanted to use less at 10%.633 The lesson to be learned from these proposals is that although the 

chemical names are different, the anticipated process and actions with the chemicals are almost 

identical in nature. 

Fracking Preemption Cases 

 The question over who should make policy regarding hydraulic fracturing has been one the 

courts have answered throughout shale states. The federal government has devolved hydraulic 

fracturing regulations to the states – but through state constitutions and powers given to cities, 

counties, and municipalities like Dillon’s Rule and home rule, the jurisdiction of fracking regulations 

becomes murky once it reaches the state level. Dillon’s Rule was developed in the 1868 opinion of Iowa 

Supreme Court Justice John Dillon. Dillon’s Rule “maintains that local governments only have powers 

that are expressly or implicitly granted to them, and that state legislators have the power and duty to 

curtail local governments as they deem fit to promote the public good.”634 Home rule is essentially the 

same concept wherein the state grants a particular degree of autonomy to a local municipality or county 

within a state. However, in the case of fracking, many municipalities and counties have tested where 

this autonomy ends through enacting local laws, regulations, codes, moratoriums, and bans. In many of 

these situations, the state has stepped in to challenge the autonomy of the localities’ ability to regulate 

fracking. Most states in the US have adopted the home rule approach, which is codified in their state 

constitutions. Also determined by each state is the level of power the state delegates to the cities and 
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municipalities, and the extent of authority granted to the localities that does not conflict or supersede 

state interests.635 

 Colorado’s first challenge to home rule occurred in 1992 in Voss v. Lundvall Brothers, Inc. over 

the City of Greeley’s authority to develop land use regulations. Specifically, Greeley had used its home 

rule authority to “prohibit drilling of oil, gas, or hydrocarbon wells within its corporate limits.”636 The 

court questioned whether the Oil and Gas Conservation Act preempted a home rule city from instating a 

ban on oil, gas, or hydrocarbon wells. The case arose after Lundvall Brothers, Inc. obtained permits from 

the City of Greeley as well as the State of Colorado, to drill four wells within city limits in an area 

deemed as residential.637 However, before drilling began, the Greeley City Council adopted Ordinances 

89 and 90. Both ordinances banned any drilling within corporate limits and repealed any previous 

ordinances that conflicted with the new ordinance.638 Lundvall Brothers, Inc. filed suit claiming that the 

Greeley ordinances were “null and void and did not divest them of their respective rights under the Oil 

and Gas Conservation Commission.” The Colorado State Supreme Court agreed with the Lundvall 

Brothers, by stating that the state’s interest can be found in the Oil and Gas Conservation Act: 

The state has an interest in oil and gas development, production, and utilization of the  

natural resources of oil and gas in the State of Colorado; to protect the public and 

private interests against the evils of waste in the production and utilization of oil and gas 

by prohibiting waste; [and] to safeguard, protect, and enforce the coequal and 

correlative rights of owners and producers in a common source or pool of oil and gas to 

the end that each such owner and producer in a common pool or source of supply of oil 

and gas may obtain his just and equitable share of production therefrom.639 

 

From the language of the law itself, the primary focus of the State of Colorado, as shown through the Oil 

and Gas Conservation Act, is extraction and production. The court found that Greeley’s ban on drilling 

 
635 Watts (2022): 488. 
636 Voss v. Lundvall Bros, 830 P.2d 1061 (Col. 1992). 
637 Voss v. Lundvall Bros, 830 P.2d 1061 (Col. 1992). 
638 Voss v. Lundvall Bros, 830 P.2d 1061 (Col. 1992). 
639 Voss v. Lundvall Bros, 830 P.2d 1061 (Col. 1992). 



135 

 

and extraction within the city would be a waste of oil and gas, and it would cause damage to the owners 

of the mineral rights and producers to deny them the drilling or extracting of oil and gas. 

 Fracking had not commenced in Colorado in 1992, when Voss was decided in the Colorado State 

Supreme Court. Twenty years later, in the 2012 election, the voters in Longmont, Colorado initiated and 

voted to amend their home rule charter to ban hydraulic fracturing as well as the storing or disposal of 

any produced water or other fracking wastes within city limits.640 The industry group, The Colorado Oil & 

Gas Association (COGA), as well as the state regulating authority, the Colorado Oil & Gas Conservation 

Commission (COGCC), filed suit against the City of Longmont alleging that the change to the city’s 

charter preempted Colorado state regulations.641 Longmont defended the voter initiated and approved 

the change to the home rule charter claiming that it did not conflict with state laws. The following year, 

in 2013, the voters in Fort Collins, Colorado similarly initiated and voted in favor to adopt a city 

ordinance that would place a moratorium on fracking and fracking wastes within city limits.642 Like in the 

situation of Longmont’s change to the city’s home rule charter, the COGA and the COGCC immediately 

filed against the City of Fort Collins claiming that the city’s moratorium preempted the Oil & Gas 

Conservation Act and state interests.  

Using the forbids/authorizes test, the Colorado Supreme Court decided on both cases on the 

same day. The forbids/authorizes test determines “whether a local ordinance conflicts with state 

law.”643 In City of Longmont v. Colorado Oil and Gas Association (2016), the court further asked, “on the 

direct basis of whether the local law would materially impede or destroy a state interest.”644  Some legal 

scholars argue that the court stepped too far in deciding this direct basis question. Courts are to decide 
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cases upon the facts that are presented. To ask if Longmont’s law would affect the state interest is 

asking the court to “’assess the interplay between the state and local regulatory schemes’ as a legal 

matter to see if the local scheme interferes with the interest behind the state scheme.”645 Longmont 

argued that the ban instated by the voters actually harmonized with the state interest “because other 

production methods were at least as efficient as fracking and because fracking is inconsistent ‘with the 

protection of public health, safety, and welfare’.”646 However, the Colorado State Supreme Court looked 

at the precedent that was set in Voss in 1992, and also the purpose statement of the OGCA to define the 

state’s interest:  

It is the intent and purpose of this article to permit each oil and gas pool in Colorado to  

produce up to its maximum efficient rate of production, subject to the prevention of 

waste, consistent with the protection of public health, safety, and welfare, including 

protection of the environment and wildlife resources…647 The court also opined that 

Longmont’s points of harmony between the ban and state interest were irrelevant, 
merely “competing views”, and “differences of opinion,” which were “divorced from the 
legal questions at issue.”648   

 

The companion case of Fort Collins that was heard on the same day followed the same fate as 

Longmont as the court found that Longmont’s ban and Fort Collin’s moratorium disrupted the implied 

intent of “statewide uniformity” in gas and oil regulations.649 In Longmont, the court stated that the Oil 

and Gas Conservation Act and the COGCC had “pervasive rules and regulations, which evince state 

control over numerous aspects of fracking, from the chemicals used to the location of waste pits, 

convince us that the state’s interest in the efficient and responsible development oil and gas resources 

includes a strong interest in the uniform regulation of fracking.”650 Hence, the implied intent of 

uniformity as there is no law expressly stating that Colorado requires uniform regulations throughout 
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the state. Interestingly, since Longmont and Fort Collins were heard in 2016, the State of Colorado 

elected a new governor, Jared Polis, who has since overhauled the regulatory scheme in Colorado with 

the signing of Senate Bill 19-181.651 The comprehensive reforms question the stability of the findings in 

both Longmont and Fort Collins, which will be discussed in detail in Chapter 5. 

 Like in Colorado, there have been numerous conflicts between local municipalities and states in 

shale states that have brought litigation, such as in West Virginia, Pennsylvania, New York, and Ohio. 

Similar to the findings in Voss, Longmont, and Fort Collins, most states argue that municipalities and 

counties “cannot create moratoriums on fracking because the states issuing fracking permits have oil 

and gas development laws already in place.”652 The West Virginia Supreme Court mirrored the findings 

in Colorado in Northeast Natural Energy, LLC v. The City of Morgantown (2012-2013), where it was 

found that Morgantown’s ban on fracking was invalid due to the preemption of state gas and oil laws.653 

Conversely, though, the New York Supreme Court decided in Wallach v. Town of Dryden (2015) that 

home rule powers were stronger and held more validity than did the Oil, Gas, and Solution Mining Law 

of New York State. Since the New York Supreme Court’s finding solidified the power of home rule in the 

state, over 170 New York cities and towns have banned fracking.654 

The Judicial Apparatus and Hydraulic Fracturing 

 In the overview of fracking litigation, it can be observed that in matters relating to state laws – 

such as preemption and disclosure – the courts hold strongly to previous precedent and the upholding 

of state law over the municipalities. With the exceptions of New York and the recent changes in 

Colorado, the states are quick to retract autonomy from local communities in the case of fracking – 
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whether the state’s authority in these matters is express or implied. There is an uneven balance in public 

information and disclosure, though. As each state requires different disclosure rules while allowing 

nondisclosure due to trade secrets, the flow of information between the corporations, first responders, 

and the public is incomplete. The federal government will continue to devolve the regulation of gas and 

oil to the states, while the states extend the federal power of eminent domain to the various energy and 

pipeline companies. As was reviewed in this chapter, to file a tort claim in court against the fracking 

companies when one has suffered from damages caused by negligence, nuisance, liability, and/or 

trespass – one must come equipped with the burden of proof and should expect the possibility of a 

defamation or business disparagement charges. Further, plaintiffs can expect to settle outside of court 

with the accompanying nondisclosure agreement that would bar them from ever speaking about the 

incident or fracking, ever again.  

 Miliband argues that the judges and the judiciary cannot be independent from the influences of 

“class origin, education, class situation, and professional tendency” which are the primary inputs that 

develop one’s perception of the world and how it ought to work.655 Miliband contends that the 

judiciary’s disposition is typically conservative in nature, they tend to retaliate against radical dissent of 

the status quo. Further, in the judiciary’s active protection of society, they “have consistently displayed 

in favour of privileged property and capital.”656 Moreover, the courts historically have protected private 

property as a primary duty to society, so much so that states have wanted to restrict the court’s 

power.657 It was then pondered: in modern society, when more property is owned than ever before in 

American judicial history, who are the judges biased to? When the litigants in a case are both property 

owners, which property owner or which interest does the judge protect and uphold – the private 
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economic interest or the public common good? In the case of fracking, as was shown in this chapter, the 

biased tendencies lean toward the propertied interest with more capital - the gas and oil companies 

over the local homeowners. Miliband further argues that the “judiciary has not been able to prevent the 

states ‘interference’ with the freedom of property-owners to do what they willed with their own.”658 In 

the case of fracking, it seems though the courts have sided with the state and allow the freedom of use 

to the subsurface property owners, rather than the residents who live on the surface. With the energy 

companies in tow, the courts have effectively “strengthen[d] the arm of the state in its encounter with 

[anti-fracking] dissent.”659 
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Chapter 5  

The Devolved Locus of Power: The Sub-Central State 

Apparatus 

 

 

 

 Although Ralph Miliband was critical of the shrinking federalism in advanced capitalist countries, 

he did recognize that the United States was the exception in maintaining some level of sub-central state 

power. In Miliband’s time, this shared power between the federal and sub-central states was steadily 

shifting to the federal level, but not to the extent of other states. He further observed that “business at 

local and state level is not only at an enormous competitive advantage in getting those things it wants; it 

is also uniquely well placed to prevent those things from begin done, or even seriously discussed and 

considered, which it does not want.”660 In the case of hydraulic fracturing, the gas and oil industry 

prefers the regulatory level to remain with the sub-central state apparatus, and has successfully 

prevented any federalization of gas and oil policies. 

 After much debate over the fate of the governmental structure of the United States, the 

Federalists prevailed and so it was written in the Tenth Amendment of the Constitution that “[t]he 

powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are 

reserved to the States respectively, or to the people.”661 The reserve clause in this amendment 

effectively created federalism in the United States, and thus, some powers were devolved to the states. 

It is this collection of US states that Ralph Miliband calls the sub-central government, which represent an 

“an extension of central government and administration.”662 True, they are an extension of the federal 
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government, however, the states have been granted a toolbox of implied powers that rival the strength 

of the federal government as “agents of the central government.”663 Miliband explains that the states 

within the sub-central government are “power structures in their own right, and therefore able to affect 

very markedly the lives of the populations they have governed.”664 This is because many of the laws and 

policies enacted at the state level, or even ordinances made at the local levels; directly affect the people 

living in those jurisdictions. As acting agents of the central government, the sub-central states “often 

have had a certain amount of freedom as to the manner in which they have discharged their functions, 

and this has been of considerable importance to those who have come under their authority.”665 With 

this freedom of “independent initiative and decision”666 provided to the states by the federal 

government, much policy differentiation thereby exists. Due to the lack of federal hydraulic fracturing 

regulations, the states are free to create laws to the stringency that each state desires. Depending on 

the interests, the capital, and the initiative of each state’s governmental representations, the states will 

pursue the fracking regulations that they independently see as appropriate for their state. This does not 

always equate to what is most appropriate for the people who reside in the state, nor the environment, 

but is likely what will financially benefit the state the most.  

 Because of the structure of American federalism, the entry point for the people and their 

interests is most impactful at the state and local levels. This is where the people – what Miliband calls 

the periphery – can directly express their support for or opposition to policy proposals and other 

governmental interests. The “voice of the periphery” has the potential to be heard in the sub-central 

state apparatus, as opposed to the other functioning areas of the state machine.667 Because of the 

republican nature of the United States, the sub-central government is the level of the people. The 

 
663 Miliband (2009): 124. 
664 Miliband (2009): 39. 
665 Miliband (2009): 124. 
666 Miliband (2009): 124. 
667 Miliband (2009): 39. 



142 

 

people are then, thereby, represented in the federal government by their elected officials – state and 

federal representatives – who are voted into their positions by the people. Miliband sees the voice of 

the periphery as strong in the sub-central state, as it is the primary location for active political pluralism. 

Further, the political parties that are active in the sub-central apparatus, according to Miliband, are 

“seldom if ever single-minded in their support of the political executive and altogether subservient to 

it.”668 He continues to explain that these political parties “include people who, by virtue of their position 

and influence must be persuaded, cajoled, threatened, or bought off.”669 For these reasons, he argues 

that the sub-central state in capitalist society has been weakened and is “markedly dependent on 

central power and subordinate to it.”670 

 In this chapter, the last and largest apparatus – the sub-central state – will be explored to 

highlight the varying degrees of regulations that exist throughout the shale states in the United States. 

While some argue that federalism allows for a race to the top in federal regulations, others maintain the 

states are in a race to the bottom to cut regulations and increase industry within their states. This 

chapter will argue that while some states genuinely want to improve the conditions for the citizens and 

future generations (i.e., Colorado, New York, and others), other states and their decisionmakers are 

either seeking ways to increase their own benefit in the imbalance of regulatory favors or they are just 

allowing for an ‘anything goes’ mentality.  

Fracking Power in the Sub-Central State Apparatus 

 By direct design of the gas and oil industry, the power of the federal government in the case of 

fracking has been completely taken away. The Energy Policy Act of 2005 devolved the power to regulate 

gas and oil to the individual states, expressly providing jurisdiction to the states. The result has been a 
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patchwork of hydraulic fracturing regulations across the United States, leading to a spectrum of state 

policies which range from no regulations to no fracking. The devolution and variety of policies, though, 

ultimately portrays a mixed view of how the states and the representatives of the people uphold the 

importance of, and how much value is given to, the health of their state’s environment and residents.  

As described in Chapter 1, there is much debate and contention over which level of government 

ought to govern over hydraulic fracturing. While some feel that regulation should be left to the states,671 

others find that the federal government has the most capability of fracking regulation.672 Though many 

feel that a hybrid regulatory structure between local, state, and federal will best satisfy the needs of the 

people as well as the benefits to government and the gas and oil industry alike.673 The primary 

arguments against regulating fracking at the federal level is that each state has different economic goals 

and development priorities, the geology in each state varies, and there are different “legal regimes 

associated with property and leases.”674 For these reasons, the state legislators argue that fracking 

regulation should remain with the states. In the literature regarding the locus of power, many academics 
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agree with the state legislators, like Matt Willie, who strongly advocates for the regulation of fracking to 

remain with the states, as “federal intervention into state regulation of fracking seems unnecessary” 

due to the idea that “state officials are generally more informed about local and regional production 

techniques that federal regulators.”675 There are benefits to the states maintaining the power over gas 

and oil, such as the overall confidence that the federal system is accurately functioning. Jonah J. Ralston 

and Jason A. Kalmbach point out that to date, “the federal government’s policy actions have leveraged 

the major strengths of American federalism, namely the ability for states to innovate and for risks to be 

localized rather than nationalized.”676 However, Ralston and Kalmbach do not praise the federal 

government completely, but the authors do place blame on the government for not performing their 

due diligence in completing the proper studies to establish the level of risk involved before handing 

regulations over to the states for experimentation.677  

The Federalists who argue for national level regulations find much value in establishing federal 

pollution baseline standards, and share a concern for spillover effects and transboundary pollution from 

state to state.678 Another argument for federal regulation is that there are fewer people to regulate, 

which allows for more accountability in the decisionmaking of policymakers – “direct regulation would 

remain in the hands of a few…”,679 rather than spread along every level of government. Some feel that 

the proliferation of fracking and the gas and oil industry has gotten too large to be regulated by the 

states, as the US has “outgrown the oil and gas industry’s state regulatory framework.”680  

 
675 Willie (2014): 1772. 
676 Jonah J. Ralston, and Jason A. Kalmbach. “Regulating Under Conditions of Uncertainty and Risk” 

Lessons Learned from State Regulation of Hydraulic Fracturing.” Environmental Practice. 20, No. 2-3 (2018): 69. 
677 Ralston and Kalmbach (2018): 69. 
678 Burger (2013b): 1501.; Leiter (2014): 1125. 
679 Cricco-Lizza (2012): 730. 
680 Burger (2013b): 1501. 



145 

 

Many within the academic community feel that the gas and oil regulatory jurisdiction should be 

split between the federal and state governments in a hybrid style of governing, known as cooperative 

federalism.681 This hybrid regulatory approach would satisfy the spillover interstate effects that 

federalists worry about, while establishing baselines at the federal level, and addressing the local issues 

such as zoning, noise, and traffic associated with active drilling areas.682 Some argue that a cooperative 

approach can create more accountability with checks and balances between the different levels of 

government, and can reduce instances of collusion. Advocates for cooperative federalism claim this 

structure can also “promote consistency across the nation as well as localized solutions,”683 while 

supporting public participation at the local levels of government.  

 It is unsurprising that the industry would prefer the locus of power in fracking regulations to 

remain in the state’s jurisdiction, as the industry seeks to maintain the status quo. The gas and oil elites 

tend to “resist efforts to expand the jurisdictional scope of regulations affecting drilling operations,” as 

any efforts to “federalize” regulations would disrupt the balance of power the industry holds in their 

relationships with state leaders.684 The states prefer to be the primary jurisdiction for the regulation for 

gas and oil as they enjoy the benefits of controlling the economic growth within their state.685 Based on 

E.E. Schattschneider’s theory on the scope of conflict, Davis and Hoffer explain that the maintenance of 

the status quo with state jurisdiction effectively limits the scope of the conflict to the state and local 

levels.686 This began with the Halliburton Loophole in the Energy Policy Act of 2005. The industry elite, 

with the assistance of the Bush administration and Dick Cheney, determined and secured regulations in 
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the “more ‘favorable’ lower level of government – the states – where typically there are fewer resources 

available for research, enforcement, and interstate coordination.”687 At this level, the industry interest 

groups are “particularly adept at strategically influencing the regulatory process” and are primary actors 

in shaping state regulations.688 For the industry, though, it is crucial to maintain regulations at the state 

level, and to prevent regulatory power from devolving further to the local municipalities and counties. 

 In Colorado, the industry worked to maintain state level regulations to the extent that it created 

industry-backed “citizen” groups who worked to raise enough signatures to get two pro-fracking 

measures on the ballot for the 2017 election. Using benign and citizen-friendly group names such as 

Coloradans for Responsible Energy Development (CRED) and Protect Colorado, the industry spent $27 

million in Colorado in 2014 to promote these measures which sought to maintain fracking regulations at 

the state level, and not in the local control of the periphery – of the people.689 In fact, the editorial board 

of the Denver Post forewarned that if the industry’s proposed amendment to the Colorado Constitution 

should pass, it would make it “nearly impossible” for Coloradoans to pursue local bans, regulations, or 

zoning ordinances.690 Amendment 71, also known as the “Raise the Bar” Amendment, ultimately sought 

to make changing the Colorado Constitution more difficult, or “nearly impossible.”691 The amendment 

essentially made local action and citizen initiatives more difficult by “requiring initiative petitioners to 

spread signature-gathering efforts across the state’s 35 Senate districts.”692 In order to garner support, 

Protect Colorado argued the point that the majority of the signatures obtained for the anti-
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fracking/fracking ban amendment initiatives were received in areas that were not as intensely active as 

other areas.693 This industry backed amendment that proposed to decrease direct democracy and limit 

citizen initiatives passed in 2017 by a little more than 200,000 votes.694 The industry spent $27 million to 

push through this initiative with the campaign’s ‘great marketing’, resulting in the majority of Colorado’s 

citizens voting to limit their own ability to participate in democratic action.695 

 In addition to acting as agents for the state, Miliband explains that individual sub-central states 

are to act as agents for the periphery. As the individual states are the only “channels of communication 

and administration from the centre to the periphery, but [they are] also the voice of the periphery, or of 

particular interests at the periphery; they have been a means of overcoming local particularities, but 

also platforms for their expression, instruments of central control and obstacles to it.”696 Miliband places 

the locus of power over the periphery at the sub-central state level, as states have oversight capabilities 

and the ‘means of overcoming local particularities’. ‘Local particularities’, for Miliband, refers to the 

competing interests of pluralism as opposed to the state who would act as “a committee for managing 

the common affairs of the whole bourgeoisie.”697 Yet, the citizen’s primary location for political action, 

redressing grievances, and community collaboration is typically at the local city, municipality, and county 

levels. It is in these locations that city council and county commission meetings take place, where a 

citizen’s voice can be directly heard by the representatives and their neighbors. 

 Grassroots organizations usually consist of local civilian populations who are “advocating a 

cause to spur change” at various levels of government.698 These local groups focus on bottom-up 
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change, but their primary goal is to advocate for a cause in their local communities. Local groups at the 

grassroots level are citizens of the communities who take the time out of their lives, work, and families 

to play active citizen roles to protect or advocate for their communities, their homes, their families, and 

their livelihoods. Understandably, it is important for communities to have a direct say in choosing the 

direction of their communities, taking actions to protect their homes and families, and to maintain some 

level of local control. Yet, the ability for local municipalities to maintain control over particularities of oil 

and gas regulations has been systematically taken away in many situations. 

 The periphery does not only contain grassroots organizations, as these groups are largely on the 

anti-fracking side of the debate and spectrum, but there are also individuals and organized groups who 

consist of other community members such as “property owners, tenants, environmentalists, unions, 

non-unionized employees, owners of local business, the unemployed and whoever else happens to care 

about fracking in the state or locality.”699 Other peripheral actors and interests include associations such 

as “banks, mortgage companies, and insurance companies.”700 As citizens and members of society in 

shale states, many people in the periphery are also directly involved in the daily operations of fracking 

and fracking support companies in local areas, including oil field workers, their families, well owners, 

and many others. There are many competing voices in the periphery that do have a right to be heard, as 

citizens within the sub-central states and the state. 

 There are different barriers and gateways to citizen participation regarding fracking. Many 

Americans do not have the time to research the technical and skilled information that is required to fully 

comprehend the entire process of hydraulic fracturing – from the permitting, exploration, and drilling 

phases through the production and disposal of wastes from all phases of the process. Additionally, not 
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all Americans live in or near a shale producing state or region. Because the industry has worked 

diligently to restrict the scope of the hydraulic fracturing conflicts – fracking is still very unknown to a 

large percentage of the population. Academic surveys reflect this dearth of knowledge on the process, 

as public perceptions of fracking vary across the country. The cause of the variance has been “driven by 

individuals’ values and worldviews, as well as by proximity of respondents to drilling sites.”701 Surveys 

have also shown that perception has been guided through framing strategies “used by both civil society 

and industry groups”702 in shale states. The industry attempts to frame fracking as a good and beneficial 

economic practice, while they provide community contributions to assuage groups such as the 4-H Club 

and the Boy Scouts, as well as food pantries, cleanup projects, and schools.703 Despite how a citizens’ 

knowledge is obtained and perceived, surveys completed in Colorado show that citizens do prefer a 

blended approach to fracking regulations that would involve all levels of government.704 

Fracking Power in the Sub-Central Governments: Case Studies 

 The regulatory reality of hydraulic fracturing is that “since the 1980s, US energy policy has been 

increasingly devolved to the states.”705 As discussed previously, the Halliburton Loophole found in the 

2005 EPAct solidified that regulation would remain in the state’s jurisdiction, specifically when making 

any policy related to fracking. Within the hydraulic fracturing issue framework, there have been 

questions regarding the “independence of legislators, and about how regulators balance competing 

stakeholder interests.”706 Miliband would argue that the independence of policymakers in balancing 

competing interests ought to be questioned, as there are “reasons enough for a brief consideration of 
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the character and distribution of sub-central power in advanced capitalist societies…where much of the 

pluralist theory has used “local community power” as its context and sought to rebut ‘ruling class’ and 

‘power elite’ concepts by reference to it.”707 Miliband’s inquiry would likely be satisfied in his favor, as 

research has shown that “hydraulic fracturing at the state level has been heavily influenced by industry 

and environmental concerns are tertiary to economic development.”708 Miliband would disagree with 

the position of the locus of power in hydraulic fracturing regulations, mostly due to the fact that “local 

and regional units of government [have] retained many powers as agents of the centre,” but also 

because “these units often have had a certain amount of freedom as to the manner in which they have 

discharged their functions.”709 This mirrors Barrow’s argument that the restructuring of the capitalist 

state has resulted in “a realignment of internal power relations within the national state apparatus.”710 

This is apparent in the devolution of energy policy from the national government to the states in the 

United States. 

 Again, though, the current reality is that fracking regulations are in the jurisdiction of the 

individual states. In a study of fracking policy trends across the United States, four common fracking 

regulatory themes began to emerge. However, these trends are not new nor groundbreaking in gas and 

oil policy, as much of the current fracking regulations are “simply an extension of the regulations that 

have always covered all oil and gas second and tertiary development processes.”711 According to 

Christopher S. Kulander, the four primary areas of fracking regulations enforced by shale states are: “(a) 

control of the acquisition and use of water for fracing; (b) disclosure of chemicals used in fracing fluid; 

(c) flowback water disposal requirements; and (d) requirements for casing, cementing, drilling, and 
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completion.”712 Francis Gradijan also finds four trends in fracking regulatory actions by the states. Like 

Kulander, he found that disclosure regulations are widespread across the shale states. Likewise, 

operational regulations are widespread across shale states. These regulations include the well, setback, 

and casing requirements. Gradijan also reviewed the regulatory restrictions that have been put in place 

by various states – mostly through preemption policies and court findings to overturn local bans and 

moratoria. The fourth regulatory action taken by the states that he discusses are economic regulations, 

which include “imposing larger permitting fees on hydraulically fractured wells,” and “more detailed 

filing and review processes.”713  

 When the states make fracking regulatory policy, there are three primary policy tools they can 

work with. The most prevalent and widely used of these tools are command-and-control policies. These 

types of policies typically set targets for firms, or energy companies, with required compliance 

“regardless of conditions or circumstances.”714 A widely used example of a command-and-control policy 

would be setback regulations for drilling well (i.e., a state mandate that would prohibit fracking from 

occurring within a particular distance from a water well, waterway, or building). Ralston and Kalmbach 

highlight the disadvantages of command-and-control strategies and argue that: “there are few economic 

incentives for polluters to comply rapidly and efficiently with command and control” regulations.715 Yet, 

command-and-control strategies are widely used in the United States. In fact, in a comprehensive study 

of regulations in shale states, 81% of these regulations were command-and-control forms of policies. 

Other regulatory tools available to states would be case-by-case permitting, which happens to require 
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“regulatory experts for each specific case” and would also involve a regulatory review process.716 

Utilized far less than command-and-control strategies, case-by-case permitting standards only accounts 

for 14% of the fracking regulatory policies.717 Used even less than case-by-case permitting, is the 

regulatory tool of performance standards. These types of policies typically set a fluctuating cap for 

maximum emissions, allowing for more flexibility for companies to meet standards.718 

Texas 

 Everything is bigger in Texas, and hydraulic fracturing is not exempt from this statement. Not 

only is Texas the largest state in the continental United States but it also produces the most natural gas 

from shale deposits. Of the coastal areas and states in the US, Texas accounts for nearly one third of the 

US natural gas production.719 Likewise, in 2012, Texas crude oil also fulfilled 36% of all oil produced in 

the US.720 Oil was first spotted in 1543 in the area that would later become the State of Texas.721 

However, drilling in the area did not commence until the 1860s and the Texas Oil Boom did not begin 

until 1901.722 Alone, the Eagle Ford Shale play - skirting such cities as Laredo, San Antonio, Austin, and 

Houston - provides 6% of all natural gas produced the United States.723 Although the surface above the 

Eagle Ford play is mostly rural, this area between major cities is heavily populated, and has nearly 

400,000 people who live within five kilometers of a natural gas well that has been hydraulically 
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fractured.724 Demographically, “this region is home to low income families, and approximately 40% of 

residents identify as Hispanic.”725 

 Responsible for state fracking regulations in Texas is the Oil and Gas Division of the Texas 

Railroad Commission. The Railroad Commission regulates the gas and oil industry as well as pipeline and 

transport companies.726 The Commission is “responsible for community safety and stewardship of 

natural resources, while at the same time one of its missions is to promote “enhanced development and 

economic vitality”.”727 Operators must apply for drilling permits from the Railroad Commission, whether 

the company wants to “drill, deepen, reenter, or plug back” a well.728 Hydraulic fracturing operating 

companies must also apply for permits to dispose of the waste from drilling, typically through open pit 

systems on site providing that the location does not risk polluting any nearby waters.729 However, 

companies do not need a permit if they “dispose of certain low chloride fluids and other wastes without 

a permit by spreading them over the land on which they were generated, or by burial.”730 Other wastes 

are disposed through underground injection in impervious beds away from freshwater and 

nonproducing zones of gas and oil.731 As the Railroad Commission is responsible for community safety 

and resource stewardship, the Commission does prohibit fracking operators from causing or allowing 

pollution to enter any surface or subsurface waters in Texas.732 The Railroad Commission is not the 

entity in charge of regulating water pollution in the state, as this is one of the tasks of the Texas 
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Commission on Environmental Quality (TCEQ). Speculation of the Railroad Commission’s ability to 

balance their mission exists, as “some would suggest that the missions of community safety and 

stewardship of natural resources fall victim to that of promoting the oil and gas industry.”733 Yet, the 

TCEQ’s ability to manage environmental affairs ought to be questioned as well. 

 Overall, the State of Texas lacks a “strong ethos of environmental protection.”734 This would 

explain the reason why Texas also lacks a central structure of administering statewide, inclusive 

environmental protection of all regulations, and rather, the state has a variety of authority offices 

responsible for “mineral, water, air, and land” regulations.735 Although the TCEQ has the jurisdiction 

over environmental pollution, they have not proven to be the most capable entity of handling such 

matters. Already embroiled in conflict with the US EPA over “lax enforcement of the federal Clean Air 

Act,” tensions further flared in 2010 when “Texas became the only state to refuse to implement EPA’s 

greenhouse gas regulations.”736 Like TCEQ, the Railroad Commission has also been in conflict with the 

EPA. Also in 2010, the Commission was accused by the EPA of not properly enforcing the federal Safe 

Drinking Water Standards. In December of that year, the “EPA issued an Imminent and Substantial 

Endangerment Order to protect drinking water in Southern Parker County,” in the Eagle Ford Shale 

play.737 

 In fact, the Railroad Commission has already shown the priority it provides to the gas and oil 

industry regarding water – aside from the SDWA violations. The Railroad Commission has sole authority 

over the use of groundwater for drilling gas and oil wells and in fracking. Although the companies must 

apply for a permit, the Railroad Commission “allows a company to use as much groundwater as it needs 

 
733 Rahm (2011): 2978. 
734 Rahm (2011): 2978. 
735 Rahm (2011): 2978. 
736 Rahm (2011): 2978. 
737 Rahm (2011): 2978. 



155 

 

to complete a well.”738 With dry, arid Texas being the second most populated state in the country as well 

as a major producer of oil and gas nationally, water usage competition has been intensified by the 

Commission’s withdraw allowances. Localized groundwater depletion has already become an issue in 

the particularly parched Permian Basin Shale play of Texas.739 Because the groundwater conservation 

district system in Texas is so decentralized and oversight is weak, along with the bias of the Commission 

in addition to the regulatory capture of remote and local authorities, the gas and oil industry is very 

politically strong in the state.740 Ultimately, as pointed out by Dana and Wiseman, this explains why the 

Texas state government is silent when it comes to the risks of and actual groundwater depletion 

throughout the state.741 Although, the Commission does take some precaution, as fracking regulations 

require that the “well casing should isolate and seal off all “usable-quality water zones” to “prevent 

contamination or harm”,”742 of water sources. 

 Other basic regulations in Texas include the disclosure of non-trade secret chemicals to 

FracFocus, operational well integrity policies like the casing regulation mentioned above, and 

regulations that restrict drilling near public schools.743 Texas does have a preemption law which restricts 

home rule regulation of gas and oil processes. This law was only instated after the people in the City of 

Denton voted to enact a fracking ban inside city limits in 2014. Within hours of the vote, Denton 

received two lawsuits that had been filed against the city, “one by the Texas General Land Office (GLO) 
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and one by the Texas Oil and Gas Association (TCOGA).”744 After the lawsuits were filed and the new 

preemption law was enacted, the City of Denton removed the democratically voted on ban.745  

Also notable for the State of Texas is that private gas pipeline companies are provided with the 

power of eminent domain in the state. The state statute which extends this authority to pipeline 

companies “practically allows them to lay lines wherever they choose.”746 Moreover, the pipelines in 

Texas typically cross state lines, thereby extending the federal power of eminent domain to the private 

companies through the federal Natural Gas Act (NGA), as explained in Chapter 4. Ultimately, gas and oil 

companies in the State of Texas “enjoy considerable latitude in their pursuit of drilling opportunities 

with relatively few state-level restrictions.”747 

Pennsylvania 

 After Texas, Pennsylvania is the United States’ second largest producer of natural gas. 2021 was 

a record-breaking year for the state with a total of 7.6 trillion cubic feet of natural gas recovered and 

produced.748 Pennsylvanians contribute heavily to the labor force of fracking in the state, as there are 

around 52,000 people employed in hydraulic fracturing and support industries.749 The state has enacted 

disclosure, operational, and economic regulations regarding fracking. The Pennsylvania Department of 

Environmental Protection (DEP) and the Bureau of Oil and Gas Management are primarily responsible 

for fracking regulations and oversight in the state. The DEP is specifically tasked with the oversight of 
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Pennsylvania’s water quality. If a landowner notices any changes to their water quality, they are to 

request to have the DEP investigate, which should occur within ten days.750 Upon investigation, if the 

DEP finds that the landowner’s water quality has been affected; Pennsylvania law states that the 

operator must “restore or replace the affected supply with an alternative source of water adequate in 

quantity and quality for the purposes served by the supply.”751 The DEP will fault the well operators if 

the finding of water diminution occurs within six months of drilling, if the gas well is within 1000 feet of 

the water well.752 Unless the operator can formulate a valid defense of their drilling practices. 

 In theory, this regulation and oversight scheme lends itself to assisting the residents in their 

fight against the fracking companies and the risks associated with drilling activities and water pollution, 

while forcing operators to internalize their negative externalities. Pennsylvania, like other states, has 

consistently contended with short-staffing issues for the regulatory agencies. According to research by 

Elliot Fink, between 2009 and 2012 in states like Pennsylvania, Ohio, Oklahoma, and Texas, “it was 

commonplace for 60% or more of wells to never be inspected due to staffing shortages.”753 To 

compound this lack of regulation, there is a lack of information from the regulators themselves. 

Between 2004 and 2016, there were 9,442 environmental related complaints in areas known for 

fracking activities, filed with the Pennsylvania DEP.754 Yet, a 2017 report found that in their bias toward 

the industry, “Pennsylvania regulators kept complaints of drinking water contamination confidential and 

only released redacted versions when state “right to know” requests were lodged,” to shield the 

“companies from regulatory consequences.”755 Despite this fact, there are still over 300 instances from 
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2009-2019 in Pennsylvania where the state has identified impacts to landowner’s water supplies, caused 

by local gas and oil development, and lawfully contacted the affected landowners.756 

Pennsylvania has undergone changes in state fracking policy throughout the expansion of 

fracking. Under the governorship of Republican Tom Corbett, Act 13 was signed into law in 2012. This 

legislation was an overhaul of the state’s gas and oil regulations. When originally enacted, the statute 

preempted local zoning jurisdiction to change statewide regulations that would allow fracking in any 

land planning zone, including residential zones, providing that the well was not constructed within 500 

feet of any building or well. Unless the owner agrees to have the well built within that 500 foot buffer 

zone.757 This portion of Act 13 was overturned in Robinson Township v. Commonwealth in 2016, as 

discussed previously. The Act also requires disclosure of fracturing fluids used, but the statute does 

provide for trade secret protections of this disclosure. Act 13 also created an impact fee – different than 

fees initiated in other shale states – to be paid by the gas and oil companies based on the age of the well 

fractured as well as the market price of natural gas.758 This particular impact fee goes directly to the 

state, not the local municipality. If the county should choose to enforce an impact fee to gain funds from 

the state, they must pass an ordinance to impose a county impact fee.759 Since 2011 when the state 

commenced collection of impact fees, Pennsylvania has earned over $1.2 billion from the gas and oil 

industry.760 

While in the governorship, Tom Corbett heavily supported the gas and oil industry, and 

continued to defend Act 13 after the court struck down large portions of the Act because they violated 
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the state constitution.761 During his time in office, former Governor Corbett made unpopular decisions 

on fracking and other issues, leading to his 2014 re-election loss. Tom Corbett became the first 

incumbent governor in Pennsylvania history to lose re-election.762 Democrat Tom Wolf became 

Corbett’s predecessor and had a very different perspective on fracking. Although he does support 

hydraulic fracturing, he recognizes that it could be conducted in a manner that would have less of an 

impact on the environment. Soon after taking his new position, Governor Wolf issued an executive order 

that reinstated a prior moratorium in all state parks and forests prohibiting any new leases on these 

state lands.763 

An additional issue that Pennsylvanians contend with in the Marcellus Shale play is uranium. It is 

common to find trace amounts of uranium in shale plays across the country, generally around 3 parts 

per million (ppm).764 The estimated amount of uranium in the Marcellus Shale play, however, is 

anywhere from 10 to 100 ppm.765 This creates an added layer of risk for the workers and the landowners 

nearby with evidence of both naturally occurring radioactive materials (NORM) and technologically 

enhanced naturally occurring radioactive materials (TENORM) in the shale and in the environment as 

drilling brings this material to the surface. To address these materials in Pennsylvania, the DEP did 

provide a “guidance document” to educate citizens about NORM and TENORM.766 The state also has 

statutes and provisions in the Pennsylvania Solid Waste Management Act, the Radiation Protection Act, 

and in state codes which extends some protections against NORM and TENORM exposure to the public; 
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however, “they are not expressly covered for oil and gas operations.”767 Likely these protections would 

not extend coverage to gas and oil employees, as one DEP study “concluded that there was little 

potential for harm to workers or the public from radiation exposure due to oil and gas drilling.”768 The 

study used TENORM exposures in workers that were already directly involved in the waste and disposal 

of TENORM waste – as well as the effects of TENORM waste repurposed on roads as “a dust suppressor 

or road stabilizer.”769 Spreading of fracking wastes is a common practice, whether containing TENORM 

or not, in various states. As explained above, spreading low chloride waste at the drilling site is in the 

waste provisions of the Texas Railroad Commission’s regulations. 

Colorado 

 Colorado has the third largest natural gas reserves of states in the US and held the position as 

the fifth largest producing state in 2015.770 In 2018, there were 53,719 active wells throughout the state 

and the industry brought 232,900 jobs to Colorado.771 As of 2019, production of petroleum in the state 

averages 514,000 barrels of oil daily.772 The Colorado Oil and Gas Conservation Commission (COGCC) 

was formed in the 1970s and is tasked solely with regulating gas and oil development and activities in 

the state. Historically, the State of Colorado has been known to work closely with the industry in 

developing natural resources, and has largely been a “probusiness state.”773 Although the state has seen 

many changes in regulations throughout the years of fracking in Colorado, the general COGCC 

regulations require: “establishing protection zones around streams that provide drinking water supplies; 

reporting the chemicals used in any fracking operations [to FracFocus]; consultation with state and 
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wildlife officials on fracking applications; and cleaning up of a well site after fracking is completed.”774 

Colorado led the curve on water protection in the early days of the fracking boom, as they enforced 

stronger water protection regulations than required by the federal government.775 

 As discussed in the previous chapter, Colorado has contended with home rule discrepancies, 

which were ultimately settled by the state supreme court who found that local bans violated the mission 

of the Colorado Oil and Gas Act (COGA). Since these findings, however, the hydraulic fracturing 

regulations have been completely overhauled. When Jared Polis won election for the Governorship and 

fulfilled his position in 2019, one of his first orders of business was to enact a new statute that 

“empowers local governments to regulate numerous impacts of oil and gas development and requires 

broader state regulation of environmental externalities from oil and gas production.”776 This new law 

“repeals, adds, and amends the language of sixteen existing Colorado statutes related to the regulation 

of oil and gas” and affects such entities as the Colorado Air Quality Control Commission, the COGCC, and 

local governments.777 While requiring the state to minimize their environmental impacts, the new 

statute also requires state regulators to have prior experience in land use planning and knowledge of 

“environmental protection, wildlife protection, or reclamation.”778 In order to provide more local 

control, the enacted Senate Bill 19-181 expressly provides more jurisdiction for local governments to 

regulate fracking in their communities. Another significant change brought by this legislation is that the 

entire focus of gas and oil in Colorado has shifted. Where previously the COGCC and the COGA had 

stressed the importance of eliminating waste (i.e., the wasting of gas and oil in the subsurface by leaving 
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it untapped) and maximizing production throughout the state; the changes in the legislation called for a 

“mission change” wherein the new goal is to protect the environment and the people of Colorado.779 

 Although the people of Colorado voted for Polis and have since re-elected him as incumbent; 

not all counties are onboard with the changes in gas and oil legislation in the state. Weld County, home 

to Greeley and the original preemption case Voss vs. Lundvall Bros, Inc. in 1992, produces more gas and 

oil than any county in the state. The county is largely industry friendly and decided to take advantage of 

the local control aspects of the new statutes. “Shortly after the passage of The Bill, Weld County 

designated the development of oil and gas as an area of local interest through the Colorado Areas and 

Activities of State Interest Act.”780 By making this move, the county effectively opened the gateway to 

developing the Weld County Oil and Gas Energy Department (OGED), created to “exercise Weld 

County’s new siting authorities.”781 The state authorities, the COGCC, took offense to the creation of this 

new county entity asserting that “while local governments enjoy new authority to regulate oil and gas 

under The Bill, this does not divest the COGCC of authority.”782 This discrepancy, along with the 

preemption rulings for the Colorado Supreme Court prior to the enactment of the new statutes, could 

lead to new legal questions of authority and jurisdiction in the future. 

North Dakota 

 The boom in the Bakken Shale play of North Dakota began early, in 2006, and by 2012 the state 

became the second highest producing state in the US behind Texas.783 The production rate continued to 

rise, and in 2012 the state was responsible for adding one million barrels to the US oil supply, daily.784 
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North Dakota has experienced large population growth correlated with the fracking boom. The industry 

employs about 55,000 people in the state.785 Including the influx of pop-up Man Camps in open fields to 

house the workers, as discussed in Chapter 1. North Dakota has a strong state interest in the 

development of their gas and oil reserves in the subsurface. The North Dakota state legislature has even 

declared that it is “in the public interest to foster, to encourage, and to promote the development, 

production, and utilization of natural resources of oil and gas in the state in such a manner as will 

prevent waste.”786 North Dakota’s codified laws are contained within the Century Code, which was 

originally established in 1891.787 Within this code, the state established the North Dakota Industrial 

Commission (NDIC) who delegated the governance of oil and gas in the state along to the Oil and Gas 

Division.788 Other entities partially responsible for regulating gas and oil operations are the North Dakota 

Water Commission for the distribution of water for fracking, and the North Dakota Department of 

Health, who is tasked with the cleanup of any leaks, spills, or other discharges.789 With a strong focus on 

production and minimizing gas and oil waste, North Dakota has instated very few actual regulations. The 

state does have a ban on open pits for disposing of waste for wells drilled over 5,000 feet deep. 

Considering the Bakken Shale is deep in the subsurface, nearly 2 miles, most of the wells would thereby 

prohibit open pits.790 North Dakota does require disclosure of fracking fluids on FracFocus while allowing 

for trade secret protections.791 
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 There was little opposition to fracking operations in North Dakota, aside from a few 

organizations who were ostracized for speaking out against the extraction technique valued by the 

state. But in 2013, accidents began to occur, and the news of the events made their way into the media 

cycle. According to a 2014 report in the New York Times, all within the timeframe of a year the state 

experienced “the largest on-land oil spill, the largest wastewater spill in North Dakota, publication of a 

satellite photo showing flaring in the oil patch, the discovery of an illegal radioactive drilling sock dump 

site, and the explosion of tanker cars on a train carrying Bakken crude oil.”792 Despite these 

environmental disasters, in a survey of North Dakota residents, Stofferahn and Schad found that 

“respondents are not opposed to oil development, they just want more regulation of existing oil 

development.”793 The support for hydraulic fracturing in North Dakota mirrors a policy statement 

released by the North Dakota Legislative Assembly wherein it was “declared that oil and gas 

development is in the public interest, such that ‘the general public realize and enjoy the greatest 

possible good from these vital natural resources’.”794 

Policy Diffusion and the Sub-Central States 

 Policy diffusion is thought to play a role in fracking policymaking across the shale states, as it has 

been argued that a “defining feature of US federalism is that states will innovate in select areas of policy 

development while “follower” states will learn from the experiences of leaders in determining if and 

how to adopt similar policies.”795 In a study by Baka et al. concerning model bills and fracking policy 

diffusion, they highlight the hurdles to policymaking in state legislatures as “only ten US states have full-
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time legislatures. Most state legislatures meet infrequently and are minimally staffed.”796 In four shale 

states – Montana, North Dakota, Nevada, and Texas – the state legislatures only meet twice a year.797 In 

addition to this, thirty-nine different states have limited their legislatures to only part-time meetings 

where sessions have been decreased to less than four months out of each year.798 Baka et al. did find 

evidence that a form of policy diffusion is occurring throughout the states, which “indicates that states 

are communicating about this rapidly evolving regulation domain.”799 

 But what exactly are states communicating about? When looking across the shale states, there 

is a patchwork of regulations, a variety of rules and ordinances, lax regulations, stringent regulations, 

and even bans. Interests infiltrate at every level of local, state, and national government. With the 

review of states above, it is apparent that states like Colorado take the lead in stringent regulations 

while local governments are free to make ordinances and rules for local control of gas and oil. On the 

other hand, there are states like North Dakota who have very few regulations instated with no local 

control given to municipal governments. 

The Regulatory Races 

  In the environmental policy literature, the concept of a regulatory race to the bottom 

competition amongst the sub-central states is prevalent in most issue areas. The race to the bottom 

theory, or argument, consists of the idea that when the sub-central states are “confronted with 

interstate economic competition, states have incentives to adopt excessively lax environmental 

standards in an effort to attract mobile capital.”800 This theory does assume that states are economically 

competitive in their regulations in comparison to each other, or that they are responsive through 
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regulations to compete. If the incentives are beneficial enough to both the state and industry, the race 

to the bottom theory postulates the possibility that states may continue to reduce their regulatory 

standards in order to capture more industry through the competitive advantage created through less 

stringent regulations.801 When other states see the effect of this reduced regulatory competitive 

advantage, they too may reduce standards in order to gain their share of industry within their states. 

The result is that regulatory standards are reduced across the board, and the only way to tempt more 

industry is down to no regulations, and a “literal bottoming out of environmental regulation.”802 The 

overall societal effects of a race to the bottom in environmental regulations are “inadequate 

environmental standards, poor environmental quality, and lower overall social welfare.”803 

 Yet, some argue that the regulatory race to the bottom should not be a concern. Rather, the 

regulatory competition actually leads to a race to the top of environmental regulation standards. The 

simple fact that states have exceeded standards set by the EPA shows, for some, that the real race is to 

the top.804 Proponents of this upward race argue that these states are likely ones to have a strong pro-

environmental periphery,805 while others attribute this to states attempting to bring less carbon- and 

pollution- intensive industries and carry a NIMBYist (Not In My Backyard) behavior. This behavior has 

been previously theorized regarding the “California effect” of enacting strong environmental standards 

in hopes that the federal government will use these standards as future baselines.806  
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 Therein lies the difference between all discussions within the race to the bottom literature, and 

hydraulic fracturing. Fracking does not have federal standards, minimum baselines, or maximum 

amounts. It is exempt from all federal regulations and thereby the states are at liberty to create the 

regulatory scheme that suits the needs of each sub-central state. It is truly an open range of regulations. 

The regulatory schemes, contents, missions, and goals of the four states reviewed in this chapter – 

Texas, Pennsylvania, Colorado, and North Dakota – have very different regulations. These four states are 

amongst the top competitors of gas and oil business in the United States. Yet, there are few similarities 

that exist between any of the shale states when it comes to regulatory competition. In fact, all four 

states have very different levels of regulation, strength of regulation, and structures that frame the 

industry. While some states are racing to the top, like Colorado, others maintain the monolith of lax 

regulations, even when located in the same region. Some states have streamlined processes to make 

business move faster, while others have completely banned the extraction technique altogether. It does 

not appear that these states are in a regulatory race to capture more industry, and rather, are either 

seeking ways to improve the imbalance of regulatory favors to the industry and state leaders, or they 

allow for an ‘anything goes’ mentality. 

 Ultimately, the solution to the issues of hydraulic fracturing cannot be found in more 

deregulation, more devolution, more collaboration, or more public participation. The issues cannot be 

solved in a policy laboratory, with a patchwork of regulations, by a state commission, or through altering 

the language of a state constitution. These suggestions all exist within the pluralist paradigm and each 

one just shifts or expands the entry points for excessive industry donations and influence, while creating 

the illusion that the citizens are participating in democratic actions and processes. The pluralism that 

existed in the early 19th century during Alexis de Tocqueville’s observations has become so infiltrated by 

the aristocrats that he warned of, that a system of corruption, capital, elite control, and false hope has 

completely transformed the democratic republic of the people to the increasingly less shadow corporate 
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government. Tocqueville could not have foreseen that after democracy progressed into an aristocracy, 

that the next natural step in the progression would be from aristocracy to a corporatocracy.  

 Miliband is aware that inequalities and the corporate influences acting in democracy cannot 

lead to more democracy. Rather, he suggests a “fundamental change”807 that would end “welfare state 

capitalism”,808 while expanding equality and democracy for the periphery, not corporations. This will be 

the focus of the following and concluding chapter. 
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Chapter 6 

Conclusion: The Corporate Colonization of the Subsurface and 

the Future of a Post-Capitalist State and Post-Fossil Economy 

 

 

 

 Today’s world is fast paced, consumption driven, and distracted. Outside of our daily schedules 

and lives, the planet around us is quickly changing regardless of the attention that we give to it. As we 

continue to ignore these anthropogenically caused changes, events will compound and exasperate to 

the degree that we can no longer force our attention to stray. We are currently in the process of the 

sixth mass global extinction with entire species dying off at a rate 1000 times faster than normal.809 The 

planet is already operating at 140% of its total capacity.810 What does this mean? It means that we are 

already living on borrowed time, borrowed resources, and borrowed life. We have already used more 

resources than are available. We have surpassed the dividing line between conservation and 

preservation on one side, and absolute destruction on the other, all in the name of capitalism. 

Meanwhile, populations continue to grow – as does domestic and global political tension, pandemics, 

and financial crises. These populations are dealing with the compounded weather events as well - 

anomalies in weather patterns causing stronger and larger hurricanes, summers of wildfires, winters of 

record cold temperatures and historic snowfalls, and double the number of deadly tornadoes, earlier in 

the year than normal. The signs of the changing planet are there, one just has to force themselves to pay 

attention and connect the dots. 
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 The information has been there all along, too. The changes in the weather can be read through 

the larger climate changes over time. The climate is constantly fluctuating, but small changes cause big 

issues in the overall functioning of the planetary system. Throughout Earth’s existence, the climate was 

actually about 9°F warmer at its hottest, but this was before humans during the time of the dinosaurs.811 

The climate was only 9°F cooler than today during the last ice age when most of the cities we know 

today were covered in a mile of ice.812 Human beings have enjoyed living a goldilocks story here on 

Earth, until the boundaries were crossed. By 2100, the average global temperature is expected to be 

5.4°F-7.2°F warmer than it was at the beginning of the 20th century when the Industrial Revolution had 

just completed in many areas across the globe. Water scarcity has become present in areas around the 

planet, and the symptoms of scarcity, such as “water pollution, underground aquifer depletion, and 

damage to ecosystems” are already apparent in many more areas around the world – including the 

United States.813 

 In addition to the gas and oil discussed in this dissertation, other natural resources are being 

harvested and collected at unprecedented rates. Every ecosystem around the world is under attack. The 

clearcutting of forests around the world to open land for agriculture and development is not only 

destroying ecosystems and habitats, but it is also eliminating the carbon sinks that work tirelessly to 

extract the excessive carbon out of the air. Clearing these forests re-releases the carbon into the 

atmosphere once the living trees are cut – or burnt. Mountain tops are removed, and ecosystems are 

destroyed to extract the coal stored under the surface. Fish stocks in the world’s waters have been 

overexploited at rates so rapid that “[b]iologists calculate that if current trends continue, all the major 

fish stocks could be in collapse by 2050.”814 Industrialized agriculture has increased the food supply for 
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some to the degree that there is excessive waste, while others starve and struggle to find enough food 

for their families; all while dispersing genetically modified organisms (GMOs), nitrogen based chemical 

fertilizers, and pesticides that have wreaked havoc on waterways, ecosystems, and bodies of water 

around the world. 

 Moreover, we have been told that this is the reality for some time now. Plenty of information 

was written for academic communities and the general public in the 1960s and 1970s. Globally, though, 

the United Nations began addressing these issues in 1972 at the UN Conference on Human Environment 

(UNCHE) where the UN Environmental Programme (UNEP) was created. By 1972, the United States had 

already started the annual Earth Day celebrations and passed the National Environmental Policy Acy 

(NEPA), expanded the presidential cabinet with the Environmental Protection Agency, enacted the Clean 

Air Act, banned the use of DDT, and passed the Water Pollution Control Act. Followed by many more 

pieces of environmental legislation in the years after 1972. The United States was on a path to be a 

global leader in environmental stewardship and conservation. What happened? How did we get from 

there to where we are today, just 50 years later? 

 Many would point the blame toward pluralism and corporate money in politics. They are not 

incorrect, as this is the most visible roadblock to accomplishing any monumental new pieces of 

environmental legislation. As was covered in detail throughout this dissertation, American citizens who 

are concerned about the quality of the environment around them or are directly affected by the 

negative externalities of hydraulic fracturing, have little recourse of action to have their voices heard. In 

the case of fracking, the executive and administrative apparatuses have all but washed their hands of 

anything dealing with the gas and oil industry and hydraulic fracturing, by design. The coercive 

apparatus only protects the interests of the gas and oil industry – whether conspicuously or in secret. 

The judicial apparatus is one function of the state that a citizen ought to have their claims heard, their 

rights protected, and should be able to claim some relief. However, this apparatus has proven to mostly 
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be a façade for the backroom secret negotiations that are equipped with legal protections and gag 

orders, or as an instrument of the industry to secure their interests overall. The sub-central state 

apparatus is where the voice of the periphery should be heard at its loudest. But the sound of money 

blocks out the citizen’s voices of pain, heartache, frustration, and anger. The failures of pluralism are just 

a window into the larger wicked problem that exists in the shadows, behind the scenes, and beyond the 

boundaries: the corporatocracy. 

This dissertation has worked to build on the line of Marxist state theory that looks at the control 

of capitalism and its effects on the state. When Miliband wrote The State in Capitalist Society, 

neoliberalism was in the beginning phases of changing the world’s societies and relationships from 

anything that humans had experienced before – globalization. Marxist thinkers have pulled from 

Miliband’s thought to explain the capitalist society in the state with the effects of globalization – such as 

Clyde W. Barrow, Jens Bartelson, and Bob Jessop; but none have considered the possibility that we 

might be moving toward a post-capitalist state and a post-fossil economy. Likewise, within the hydraulic 

fracturing literature, the possibility of state ownership of the subsurface has never been suggested. The 

hydraulic fracturing academic debate exists within the corporate realm of corruption, and the answers 

do not exist to be found – except to eliminate the corruption and make room for the people, for 

democracy. As this dissertation is a call for action, it must be a work that is accessible by the people. To 

this end, I pulled from Miliband’s organization of the state in order to explain the dysfunction of the 

capitalist state that is controlled by the money of the capitalist elite, later identified as the 

corporatocracy, throughout every apparatus of the state machine. 

 The first and introductory chapter of this dissertation laid the foundation of knowledge 

necessary to understand the process, issues, the general role of the state and government related to 

hydraulic fracturing. This information is critical in order to effectively understand the depths of the 

colonization and destruction of the subsurface and natural resources that was referred to throughout 
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the work. Chapter 2 introduced the political thought behind the arguments, viewpoints, and suggested 

solutions contained within this dissertation. Opening with an explanation of the evolution of pluralism in 

America and the growing number of critiques of pluralism and capitalism that were raised with the 

growth of the capitalist power elite, through the dawning of neoliberalism, and on the other side of the 

new imperialism of globalization; Chapter 2 explored the ways in which democracy has been decreased, 

or even eliminated altogether. Building to the base of this dissertation, the chapter also introduced the 

state as conceived by Ralph Miliband and other Left thinkers. Finally, Chapter 2 introduced the case 

study of hydraulic fracturing and the capitalist state, which is the bulk of this dissertation. 

 The following three chapters contained the hydraulic fracturing case study, which utilized the 

organizational structure of Ralph Miliband’s state to explore the various apparatuses and their 

involvement with the gas and oil capitalist elites in the United States. Chapter 3 explored the executive, 

administrative, and coercive apparatuses. The chapter began with an explanation of the physical, spatial 

state in order to explain the concept of split estate – the legal concept that stratifies the spatial state 

into federal land and private land. It is this concept which creates the subsurface, and thereby places 

value on the subterranean property contributing to the opening of a new underground shale frontier. 

The chapter then reviews the effects of the gas and oil elite, driven by greed and campaign 

contributions, and their effects on the ideological state – the executive, administrative, and coercive 

apparatuses. Chapter 4 looked at the judicial apparatus, where the people hope to find some 

protections from the law, only to find that the protections for corporations and resource depletion exist, 

and the courts do not provide much of a route for recourse and redemption for the citizens of the 

United States. The final chapter of the case study reviews the largest apparatus within the issue area of 

hydraulic fracturing, the sub-central states. Here is where the locus of power is currently sanctioned by 

declaration of the federal Energy Policy Act of 2005 and the Halliburton Loophole found within. This is 

also the location of the periphery: the people. Deterred from taking their grievances to the courts, the 
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people use their democratically given powers to vote for moratoriums and bans, only for the 

corporatocracy to overrule these decisions made by the people. For most people in shale states, their 

representatives have already been captured by the industry, so these representatives are not a path for 

recourse either.  

21st Century Tyranny: The Rule by Corporations  

Economic hit men (EHMs) are highly paid professionals who cheat countries 

around the globe out of trillions of dollars. They funnel money from the World Bank, 

the U.S. Agency for International Development (USAID), and other foreign “aid” 

organizations into the coffers of huge corporations and the pockets of a few wealthy 

families who control the planet’s natural resources. Their tools include fraudulent 

financial reports, rigged elections, payoffs, extortion, sex, and murder. They play a 

game as old as empire, but one that has taken on new and terrifying dimensions during 

this time of globalization. I should know; I was an EHM. 

- John Perkins815 

 

John Perkins coined the phrase corporatocracy to explain the corporate dominance and control of the 

planet, of which he imposed and experienced firsthand as a former economic hit man. He explains that a 

corporatocracy “refers to the powerful group of people who run the world’s biggest corporations, the 

most powerful governments, and history’s first truly global empire.”816 This new type of global 

governance includes the converging of “corporations, banks, the media, supranational regulators, 

controlled governments, parliaments, special services, etc.,” who accumulate power in order to 

accomplish global “severe exploitation of countries’ national resources (labour, natural, etc.) for the 

corporation’s benefit, the constant expansion of territories and spheres of influence, and maximization 

of various forms of profit-making.”817 Corporatocracy has developed as a “political manifestation of 
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neoliberalism.”818 The threat of corporatocracy lies in the ideology of the “primacy of property rights 

over human rights” while working to expand the rights of corporations and determining “how resources 

will be used, by whom, and to what ends.”819 Further compounding this issue, is that “nations are not all 

that important. We have moved from religious organizations ruling the world to different types of 

governments to now multinational corporations that rule the world. Nowhere is this more evident than 

the United States where no one is elected into a high-ranking position until they receive large support 

from these multinationals.”820 

 John Perkins has suggested that shrinking the government, rather than expanding it through 

new agencies in the bureaucracy or cabinet, lends itself to the formation of this “new brand of 

corporate imperialism.”821 A shrinking of government, a slashing of red tape, a decrease in the 

bureaucracy, the defunding of agencies, departments, and programs all lead to less regulations, less 

oversight, and more freedom. But freedom for who? Former President Donald Trump cut more 

regulations and decreased the staffing of cabinet level departments more than any president in history. 

After signing the executive order named “Reducing Regulation and Controlling Regulatory Costs”, the 

Trump cuts have been deemed as “unprecedented” and “unparalleled”, with over $50 billion in 

decreased costs.822 The presidential directive was enacted in practice through the elimination of two 

existing rules for each new regulation written.823 Why would Trump, a businessman, be so interested in 

cutting existing regulations? Perkins argues that it is rooted in the idea of predatory capitalism, and it 
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has been practiced by every US president since Ronald Reagan.824 The concept of predatory capitalism is 

that people and nations can be controlled through debt. The idea was embraced by both parties, the 

leading corporations in the world, and multinationals to the extent that “they have highly paid lobbyists 

and others to make sure that laws are written in a way that will support the goal of maximizing profits 

regardless of the social and environmental costs.”825 In a society with so many polarizations and so much 

hate, how can that many people truly come together to work out such a solid and powerful plan without 

the entire world knowing? Capital. Money. Greed. Perkins argues that these ultimate capitalist elites 

“have been able to control politicians and the laws they implement, legally, and they achieve this 

through campaign financing.”826 Why would a group of people, ultimately, be willing to accomplish such 

a selfish plan that would destroy an entire planet and its people? John Perkins argues that these 

capitalist elites “are people to whom nations are as meaningless as they are to the global corporations 

and to the international aristocracy that they serve.”827  

Corporatocracy and the Broken Democratic System 

 The financial effects to our electoral system with the US Supreme Court’s 2010 opinion in 

Citizens United exasperated an already broken system. It was the floodgate that allowed the capitalist 

elite’s plans of global governance to proceed. Politicians would be chosen, funded, and personally 

selected despite election outcomes, to rule over key decisionmaking positions throughout the 

government of the United States. Corporatocracy presents a crisis of democracy. In fact, it dissolves 

legitimate democracy into a memory, as the people wonder why government is inefficient, why it is not 

addressing the needs of the people, and why it is not working anymore. The division of power between 

opposing interest groups has grown so wide, there is not a seat at the table for any groups that do not 
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support the overall growth of the corporatocracy. People feel the government is not working for them, 

leading to low political efficacy, while political apathy also grows. Even where millennial involvement in 

elections is expected to be high, disenfranchisement is also high. In reality, it feels like a game that is 

hostile, polarized, and rigged.  

 The idea of corporatocracy is not new. It is a neologism, however, for corporatism and the 

various versions found within the academic literature. Sheldon S. Wolin considers it as a state of 

inverted totalitarianism. For Wolin, inverted totalitarianism “represents the political coming of age of 

corporate power and the political demobilization of the citizenry.”828 Unlike the totalitarianism known in 

history, such as Nazi Germany, Mussolini’s Italy, or Russia ruled under bureaucratic communism, Wolin 

explains that inverted totalitarianism within the United States, rather, exploits “the authority and 

resources of the state, gains its dynamic by combining with other forms of power, such as evangelical 

religions, and most notably by encouraging a symbiotic relationship between traditional government 

and the system of “private” governance represented by the modern business corporation.”829 In other 

words, the domination of society comes through American society’s unrelentless devotion to, or our 

repulsed reliance on, corporate consumption. Wolin further explains that inverted totalitarianism’s 

tactic is to create division and “promoted predomination” wherein various interests combine to 

dominate in power, such as “corporate capital, the very rich, small business associations, large media 

organizations, evangelical Protestant leaders, and the Catholic hierarchy.”830 The reality of the situation, 

for many, is obscured by the translation of inverted totalitarianism in society – managed democracy, the 

“smiley face of inverted totalitarianism.”831 For Wolin, this systemization of democracy has “centered on 

containing electoral politics” while being cool or “even hostile toward social democracy beyond 
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promoting literacy, job training, and other essentials for a society struggling to survive in the global 

economy.”832 Wolin suggests the starting point for rescuing democracy from inverted totalitarianism is 

to break the privatization of the media, reclaim the airwaves to the ownership of the people, and 

promote the broadcasting of non-commercial media.833 

 Ralph Miliband, however, argues that society must go much further than that to even begin to 

solve the issues of corporate elite control and domination. In Socialism for a Sceptical Age, Miliband 

argues that we need a “fundamental recasting of social order”.834 Miliband argues for a social 

democracy that is not an alternative to modern day capitalism, but rather, something that “represents 

both an extension of capitalist democracy and a transcendence of it.”835 In explaining his personal 

conception of social democracy, he clarifies what socialism is not. First and foremost, socialism is not the 

historical Communist regimes with a centralized economy, state planning, with a “cult of personality” 

who maintains a “monopoly of power in political life and beyond it throughout society” which “sought 

to stifle and suppress all manifestations of life that could not be closely controlled by the Party and the 

state.”836 Nor is Miliband’s social democracy akin to Joseph Schumpeter’s institutional or “Centralist 

Socialism” that is defined with production under the control of the central authority, or state.837 The 

social democracy that Miliband envisions has three primary pillars – “democracy, egalitarianism, and 

socialization of a predominant part of the economy.”838 Democracy would expand beyond the act of 

voting in central elections, where there would be universal suffrage that would extend to “all aspects of 

the social order.”839 An egalitarian society would eliminate the inequalities which permeate today’s 
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society, dividing those “on the grounds of income, wealth, power and opportunities.”840 The third pillar, 

the socialization of the economy, will facilitate an equality of condition which will usher in “true 

citizenship” for the people.841 

 Yet, in order to attain this condition of social democracy, Miliband does concede that a strong 

government must initially exist to thwart off the threat of neoliberal takeover, and that this “need, 

regrettably, would remain for a long period of time.”842 A strong government, though, does not 

necessarily translate to a strong leader, as Miliband’s state would still maintain a separation of powers, 

but with the courts having less power of judicial review than exists today in the United States.843 Like in 

US federalism, there would be devolution to the sub-central government, but with a sense of “collective 

leadership”.844 There would still be a legislature that would pass decisions upward to the central leader – 

president, prime minister, etc. – but it would be more representative of the people’s democratic choices 

and it would be reduced to a unicameral body.845 Miliband’s strong government would also be highly 

involved in the intervention of the economy to successfully transfer private industries into the public 

domain.846 The economy would be divided into three areas – the public, cooperative, and private sectors 

– all of which would be held under different levels of democratic control. Like Wolin, freedom of a free 

press is critical for Miliband, as he proposes a specific and detailed vision of a new media regime that 

mirrors the restructuring of the economy, and would contain a public, cooperative, and private sector of 

media outlets with strict controls against monopolies, thereby freeing the “media from the capitalist 

fetters”.847 
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 Miliband recognizes three challenges to the creation of a socialist democracy and the optimism 

required to maintain it, specifically in the United States. The first of which is the overall sentiment of 

socialism, in light of the 20th century communist regimes that were described as socialist that were “at 

best a total deformation of socialism and at worst its total repudiation.”848 The second challenge for 

socialism is the “iron law of oligarchy” and the argument that “in any organization, power will inevitably 

come to be concentrated in relatively few hands; and that those who enjoy this power will want to keep 

and enlarge it, and use all the resources at their disposal to fend off any challenge to their 

predominance.”849 The third challenge to “socialist optimism” is the ideology that has “made its way to 

the top of the political agenda in recent decades, namely a ‘neo-Malthusian’ reading of the ecological 

dangers which threaten humankind.”850 Miliband does not deny that there are ecological dangers that 

threaten humanity, however, he tends to disagree that the climate issues are uncontrollable by humans 

and feels that socialists should take issue with this. Importantly, Miliband does see how capitalism and 

the need to consistently increase profit is the main driver for “ecological vandalism.”851 Miliband 

recognizes that socialists and ecosocialists are striving for the same end, yet he does not feel that 

socialism can provide an immediate fix to the environmental issues. Rather, he considers this feat to be 

“for the long term.”852 

 Ecosocialists of all varieties would disagree with Miliband that ecosocialism presents a challenge 

to the ideology, instead, it is more of an evolution, or paradigm shift, of socialism where it “retains the 

emancipatory goals of first-epoch socialism, and rejects both the attenuated, reformist aims of socialist 

democracy and the productivist structures of the bureaucratic variations of socialism.”853 The basic 
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argument of the limits to growth discourse is simply that “exponential growth cannot go on forever in a 

finite system”,854 which is in direct conflict with the requirement for consistent growth in capitalism and 

neo-liberal economics. Where Miliband’s socialism is “an extension of capitalist democracy and a 

transcendence of it”,855 the ecosocialist conception explained by Michael Lowy, is a denial of the 

capitalist system with the goal of transforming “needs and a profound shift toward the qualitative 

dimension and away from the quantitative.”856 In other words, goods and other items should be valued 

at the level of use, rather than the value of exchange as the capitalist system relies on. Like Miliband’s 

socialist vision, Lowy’s ecosocialism also describes a life of democracy and egalitarianism but denounces 

the market economy that Miliband hopes to adapt and transcend from. It is critical for Lowy, as with all 

ecosocialists, that the present form of production and consumption in society must cease, as 

“[c]ompulsive consumption is one of the essential driving forces for the process of expansion and 

unlimited “growth” that have always characterized modern capitalism and now are driving us, with ever-

increasing speed, toward the abyss of global warming.”857 Although many ecosocialists present ideal 

conditions in their notions of ecotopia, there is a noticeable absence of discussion regarding how this 

egalitarian and democratic ecosocialism will arise. 

 Michael J. Albert raises this issue in charging the ecosocialist thinkers with devoting “rarely little 

attention to the questions of strategy, such as: how might ecosocialist transitions take place? What are 

the challenges, trade-offs, and risks they would likely confront? And how should ecosocialists and allied 

movements best strategize to navigate them?”.858 In an attempt to fill this void in the literature, Albert 

combines the ideas of ecosocialism and degrowth to explore a “realist utopian” approach to usher in the 
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new ecosocialist age.859 The theory of degrowth “calls for the social and economic organization to be 

based on ecological sustainability and social justice, instead of the dictate of the market.”860 Albert 

combines the Green New Deal (GND) with ecosocialism to present three possible scenarios and 

outcomes to this collaboration to suggest the possible risk that once an ecosocialist regime has been 

elected into political power, in the face of “unprecedented climate-energy-economic crises [the regime] 

may be forced down an authoritarian path in order to enforce carbon rationing, enact rapid and far-

reaching transformations in land-use, break through the gridlock of dysfunctional and polarized 

legislatures, and defend themselves against violence and sabotage from capitalist elites and the far-

right.”861 Herein is where the disconnect of eco- and -socialism exists. 

 In denouncing the socialists of earlier times due to their drive for productivism, excluding the 

voices of Marx and Engels, the ecosocialists have disregarded those who have mapped out the pathway 

to the socialist utopia in the past – whether that vision was eco or not. Albert argues that no one has 

assessed the risks, but Ralph Miliband alerted the socialists of the risks, dangers, and options that states 

will face decades ago. While Miliband paints a hollow vision of what the socialist utopia will look like 

after it has been created, he is very clear and detailed in the risks that any socialist order will face during 

and in the immediate aftermath of the transition of power, in Socialism for a Sceptical Age. Miliband 

recognizes that the moment a socialist government is democratically elected into a position of executive 

power, the opposing party or parties “would increasingly resort to violence and thus create conditions 

approximating to civil war; and the further danger is that they would find allies in the state apparatus 
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and among conservative politicians hitherto committed to constitutionalism.”862 In order to subvert this 

neo-fascist attempt to rise into power, it would be necessary, Miliband suggests, and “it would be right 

for a socialist government to involve emergency powers and suspend the normal workings of 

institutions until civil peace had been restored.”863 Further, Miliband explains that with the rise of 

democratic organizations, there is the danger of oligarchy arising within. He explains that only 

participatory, democratic, accountable, and effective decisionmaking processes within each institution 

and organization will prevent the oligarchies from taking over.864 With the ending of the capitalist 

market and with de-privatization, Miliband warns that any socialist government will need to “decide 

how to deal with the issue of compensation to shareholders for firms taken into public ownership.”865 

Regardless of how thoughtful and careful any new socialist government is while traversing their 

way through the political landscape, whatever policymaking decisions are made, “its measures would be 

certain to produce strong internal opposition, and also opposition of an even more formidable character 

from governments committed to neo-liberal policies, and from international institutions like the IMF, 

the World Bank, the European Commission and other international institutions, for all of which 

economic interventionism and socialization constitute mortal sins.”866 He further warns that even when 

a new socialist government may seem to have everything under control, many on the Left have failed to 

accurately account for the “structure of power in capitalist democratic regimes, and the lengths to 

which people will go in order to preserve it.”867 There should be high expectations that many media 

outlets will be critical of the new socialist government as well. It is important to note the risks and 

dangers to a new socialist government do not only exist externally to the government. Opponents of the 
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new socialist regime would likely still persist within the existing government itself, the most dangerous 

being within the judiciary, military, and intelligence communities. These entities could find the socialist 

regime’s policies – including emergency measures – to be in conflict with the national interest and could 

combat the new government.868 Miliband goes into detail regarding the creation of a new judiciary to 

alleviate these risks. Ultimately, his insights from lived experience with historical communism has 

provided him with the foundational knowledge for the -socialist part of ecosocialism. While many 

ecosocialist focus on the eco-, Miliband can supplement this information with the -socialist. 

Make the State Relevant Again 

 Regardless of whether or not there is a corporatocracy attempting to subvert the world, or just 

the state, there is a tension between what is and what might be. We are at a juncture between history 

and the future. We can continue our path and blindly allow the corporations to take over, more than 

they already have; or we can come together as the mass of citizens that we are to demand a change. If 

we value democracy, freedom, our rights, our families, and our daily lives – we must stand up against 

the corporatocracy. 

 We need to make democracy relevant again. The two primary routes people interact with the 

government are voting and through lobbying. Americans must use other forms of democracy as well – 

the ones that do not require large sums of money to have a voice, the ones that we can accomplish in 

our daily schedules, the ones that do not have much of a cost compared to the potential benefit, and 

the ones that have been forgotten about. We need to demand that Citizens United be overturned. Every 

American should write their representatives, write the leaders of Congress and the executive, write to 

their local media, and write on social media to get corporate money out of politics. An amendment must 

be added to the Constitution that ends corporate investments in politicians and parties. The American 
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people must overcome the polarization and let the government know that we will only elect politicians 

who agree to work for the people and not the corporations. Corporate personhood is a farce, by 

allowing the corporations to have a voice, certain people get more than one vote. If corporations are 

simply associations of people, those people have more of a say and their vote counts more than others 

who are not a part of that association, due to influence alone. That is not democracy, that is 

corporatocracy, and it cannot be allowed to continue in its corruption and violations of the will of the 

people. For this reason, when Citizens United is overturned, so too should be Santa Clara County v. 

Southern Pacific Rail Road overturned, as this case granted corporations the same rights as humans 

under the 14th Amendment in 1886, the dawn of America’s industrial revolution, and 50 years after 

Tocqueville witnessed American associations and issued his warnings of Aristocracy.869 Once these are 

repealed, democracy will become less hampered by corporate domination, and we can focus on other 

changes that must occur. Beginning with the gas and oil industry. 

The Future of Gas and Oil in the United States 

 A decision must be made. Do we allow a dying industry to continue to control the politics and 

politicians in this country, or do we finally put an end to the destruction, corruption, and lies and move 

on with all of our lives? We are on the brink of a post-oil society and economy. Fossil fuels are becoming 

a way of the past, and the United States needs to break that attachment and reliance on the gas and oil 

industry. The most drastic solution, and what needs to be accomplished, is the end of the corporate 

colonization of the subsurface. With the federal power of eminent domain and actual state power, the 

government needs to reclaim control and possession of the subsurface. If corporatocracy is corporate 

control and depletion of resources, then that is an act of aggression on the state and its peoples, and it 
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must be contained. As climate stability requires this, and has for decades – state control, conservation, 

rehabilitation, and preservation of resources is necessary.  

 With the absence of corporate funding in politics, this could be accomplished more easily and 

more expediently than incremental changes that are not satisfactory solutions in this rapidly changing 

environment. The other, slower, less authoritarian or less communist route to achieving this goal would 

be to end the government subsidies of hydraulic fracturing. Fracking would not have been able to exist 

without the assistance from the US government. It has been said that “fracking is the poster child of the 

corporate welfare state.”870 According to Gage Counts and Walter E. Block in 2016, the government had 

already spent nearly $500 billion to invest in the startup costs and maintenance of hydraulic fracturing, 

which is fraught with risky and speculative investments.871  

 The alternatives already exist and can be transitioned to without the hurdles of corporate 

political dominance and working together as a nation. Like the Green New Deal analyzed by Albert, 

many programs have been suggested to accomplish this great task of modernizing the infrastructure in 

this country through state owned green energy and green state planning, such as the Works Green 

Administration proposed by former US Representative Dennis Kucinich. Similar to Franklin Delano 

Roosevelt’s Works Progress Administration from the New Deal, Kucinich’s WGA would not only employ 

millions of Americans, but Americans would be personally contributing to the rebuilding of a green 

America. Again, the alternatives already exist, but the infrastructure is not complete. According to some 

reports, a global conversion to renewable energy could be nearly complete within about 20 years.872 The 

energy exists as the “sun strikes the planet with more energy in a single hour than humans consume in a 
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year”,873 we just need the infrastructure to distribute it and the brilliant innovation to continually 

enhance the power that we harness from the sun, the wind, and the water. Technologies have made 

solar as easy to install as a new window, or a shingle roof.  

The spatial state determines the physical boundaries, but the environment should determine 

the structure within. The structure of the landscape and the systems functioning across that landscape 

will shape regional boundaries within the state. These regional boundaries would be shaped with the 

watershed basins, to properly manage the water resources and distribution to the people within. These 

regions are not new, however, as watershed management in the United States already functions 

through these divisions. There are government entities already governing the watershed districts 

throughout the United States. The environment and the structure of the spatial state have preexisting 

boundary agreements; society, government, and the economy should realign into these divisions. 

Bioregional organization of the environment must occur for Americans to become reacquainted with the 

nature that we are a part of. The alienation of humans and nature must end. A reintegration must occur 

in order to build those bonds of place which increase stewardship, respect, and care. These are all the 

necessary components that lead to sustainability, rehabilitation, and preservation.  

The future of gas and oil in the United States and around the world is bleak, fading, and 

antiquated. It is time to move on from the addiction to the gooey remains of dead plankton. There are 

other ways to achieve even better results, that do not equate to scraping the last remnants of brownie 

batter from the bowl, or the subsurface in this case. 
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Conclusion: Miliband and the Post-Capitalist State in a Post-Fossil Economy 

The state’s relevance absolutely remains, as it is the superstructure, the machine, and the 

spatial boundaries that surround and protect the base of the interior within. Corporations cannot 

determine the shape of physical human organization, it is only the government of the state with the 

mutual assistance from the people within, that can reshape and reorganize the future of American 

society and state. Restricting the capitalist elite’s influence and capture of government and severing the 

relationships between, would bring the demos – the periphery – the people, back into the state. 

The lack of true and meaningful participation of the people in government is at the root of the 

Marxist complaints of governmental structures. The core cause is not the capitalists. It is not the special 

interests in pluralism, it is not the campaign contributions and careful placement of business-friendly 

politicians, and it is not the fact that the corporatocracy can outspend the people. The primary reason 

these issues have persisted throughout time is because of us, and the permissions granted to the 

government to allow this corruption, predominance, and capture of the people’s government by 

capitalists. The people have held the power all along, the people have the tools – they just do not know 

how to use them properly and are lacking the confidence to try. It is time to try. It is time to solve the 

problem of Marxism. The revolution does not have to be bloody, the revolution does not have to be 

violent, and the revolution does not have to require entirely new tools. The revolution requires a new 

way of thinking, a new way of acting, and a new way of building a community, a government, and an 

economy based on what is right. We must build from what we already have, develop what we need, and 

work to build a better world for us and the future of the planet. It is based on mutual assistance, 

cooperation, and place; not domination, corporation, and depletion of natural resources. It must begin 

with overturning such ridiculous capitalist ideologies set into law, like corporate personhood, by 

amending the laws accordingly. The government must then reclaim the spatial state to end the 
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corporate colonization of the subsurface. Only then can the process of conservation, rehabilitation, and 

preservation begin.  

Examine each question in terms of what is ethically and esthetically right, as 

well as what is economically expedient. A thing is right when it tends to 

preserve the integrity, stability, and beauty of the biotic community. It is wrong 

when it tends otherwise. 

- Aldo Leopold874 
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